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          1            (Case called)

          2            THE COURT:  Good afternoon.  I note the presence of

          3   the defendant, Mr. Prebul, at counsel table.

          4            At my direction I asked Mr. Feldman to be here on

          5   behalf of the Bensusan entities in connection with an issue

          6   relating to the subpoenas.  So I note his appearance and thank

          7   him for being present.  And I want to turn to that issue first

          8   so we can send Mr. Feldman on his way.

          9            Do you want to be heard?

         10            MR. SERCARZ:  Thank you, your Honor.  Your Honor, the

         11   Herrick, Feinstein firm supplied us with a quantity of heavily

         12   redacted subpoenas, which we have forwarded to the Court for

         13   your review.  Whereas the subpoenas indicate that the relevant

         14   entities may have acknowledged the existence of money on

         15   account an investment or a loan, they do not indicate in and of

         16   themselves whether the money that is accounted for on the

         17   return refers to the transactions that are part of the subject

         18   matter of the indictment in this case.

         19            After reviewing the returns, I got on the phone with

         20   Mr. Feldman and I brought that to his attention.  I tried to

         21   resolve the matter informally by asking him whether he would

         22   provide me with any work papers or any further documents that

         23   Herrick Feinstein may be able to obtain which would demonstrate

         24   once and for all whether the figures that appear on this return

         25   account for the accrued interest and paid interest that is the
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          1   subject matter of the indictment in this case.

          2            After taking the matter under advisement, apparently

          3   speaking to his client about it, Mr. Feldman informed me that

          4   he didn't think there were any other documents that would

          5   satisfy me.  He again was willing to make the representation

          6   that the Bensusans accounted for all the tax due and owing on

          7   their returns.  Of course, that is a matter I would like to

          8   review for myself and I'd like to hear about from the witness

          9   himself.

         10            Accordingly, I notified him orally that I would be

         11   making the application directly to the Bensusans and to the

         12   accountants for the necessary work papers and supporting

         13   documents.  Given that Rule 17(c) contains a provision that in

         14   instances where confidential information is sought from a

         15   victim, the victim should be given an opportunity to quash the

         16   subpoena or otherwise to be heard before a third party is

         17   served.  I took it upon myself to serve on Herrick Feinstein or

         18   provide them with a full copy of the documents that I have

         19   provided to the Court.

         20            That brings us to where we are, your Honor.  I

         21   respectfully submit that if the accounting treatment that was

         22   given to the money differs in any material respect from the

         23   government's theory of the case, that fact could be introduced

         24   into evidence, the documents could be introduced into evidence

         25   on the defendant's case.  For that reason, the subpoena is
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          1   narrowly tailored to provide information which is appropriate

          2   under United States v. Nixon.

          3            I've tried getting it from the government with a Brady

          4   request.  Indeed, I tried again recently with a Brady request.

          5   The government apparently takes the position they are not in

          6   possession, custody, or control of the documents.  I have tried

          7   getting the material with a subpoena subject to redaction, and

          8   I am now left to try and get unredacted material direct from

          9   either the tax preparer or the Bensusans themselves.

         10            I think the defense has been more than reasonable and

         11   more than patient.  I think we are entitled to the documents in

         12   a form that allows us to make use of them.  Indeed, without

         13   them, my opportunity to present a defense and/or to cross-

         14   examine witnesses may be compromised.  I would therefore urge

         15   the Court to so order my subpoenas.  Thank you.

         16            THE COURT:  Before you sit down, did the Prebul

         17   entities issue 1099's for interest income earned by the

         18   Bensusan entities?

         19            MR. SERCARZ:  We have the 1997 and '98, I believe,

         20   1099's that reflect that the accrued interest was treated as

         21   interest.  I believe, and I don't have them with me, that they

         22   were treated as interest from the repayment of a loan.

         23            There is a transcript or a tape of a telephone

         24   conversation between Danny Bensusan and David Dalton that was

         25   recently supplied to me as part of the government's 3500
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          1   production.  It's 3500 material both as to Danny Bensusan and

          2   as to David Dalton, both of whom are witnesses the government

          3   may call, in which Danny Bensusan asks Mr. Dalton, what made

          4   you stop sending me 1099's?  Mr. Dalton replies in words or

          5   substance, because you were rolling over the interest, I didn't

          6   think I was required to send you 1099's.  To which Mr. Bensusan

          7   responds, I'm obligated for that interest anyway, in words or

          8   substance.

          9            Under those circumstances, your Honor, notwithstanding

         10   that no 1099 was sent, it is apparent to me that Mr. Bensusan

         11   was aware of his obligation to pay tax even on accrued

         12   interest.  We can provide the Court with a copy of that tape if

         13   need be.  I believe that that's the state of play.

         14            THE COURT:  Have you had occasion to compare any

         15   information that the Prebul entities have about interest that

         16   was earned or accrued or paid to the Bensusan entities for any

         17   given years and compare what the Prebul entities' records show

         18   or 1099's show for '97 and '98 with what is revealed on the

         19   redacted Bensusan entity returns?

         20            MR. SERCARZ:  With regard to 2008, which is within the

         21   period of the indictment, your Honor, and for which we have

         22   data regarding how much money was transferred into the Prebul

         23   accounts, how much interest was accrued and how much was

         24   repaid, it appears that at least for the year 2008 and at least

         25   with regard to the alliance entity, the amount of money
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          1   declared as interest on the return is far less than the amount

          2   of accrued interest that was accrued on the Alliance

          3   worksheets.

          4            I hasten to add that in 2008 Mr. Bensusan may have

          5   recognized the loss, because he became aware that the principal

          6   at least might not be repaid any time soon.  But we tried to

          7   compare the amount of accrued interest to all of the

          8   categories, and in 2008 Alliance indicates that it has

          9   sustained a capital loss, a short-term capital gain, if I

         10   recall the return correctly, and has earned interest, and none

         11   of those figures appear to correspond to the accrued interest.

         12            I don't know that we have been able to do a comparison

         13   for 2007 or 2006, but it did not appear to me from the cursory

         14   comparison that I did that in any of those years there is a

         15   dollar-for-dollar analogy between the amount of accrued

         16   interest and the amount that is declared on the return.  I am

         17   aware that Alliance at the very least, and I believe 117 as

         18   well, had investments other than the investments slash loans

         19   that are at issue here.

         20            THE COURT:  Let me hear from Mr. Feldman.

         21            MR. FELDMAN:  Your Honor, when we were here to see you

         22   last time, Mr. Sercarz explained that he wanted these tax

         23   returns essentially to determine whether the Bensusans treated

         24   this money as loans.  If they treated it as loans, that would

         25   be in sharp cast to the indictment, where they are, as
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          1   witnesses, alleging that it was sold to them as investments,

          2   that it was going to be held in trust in a CMA account for

          3   them, and that they could get their investment money back when

          4   they needed to.

          5            We produced for Mr. Sercarz, at your Honor's order,

          6   tax returns going back to 1995 where we had them for these

          7   different entities, from Mr. Bensusan himself, and nothing in

          8   any of those tax returns has any indication that these were

          9   ever treated as loans.  That was the reason we were initially

         10   here, that the tax returns showed the lie that these were

         11   really loans and not investments.

         12            Now that Mr. Sercarz has seen these were not treated

         13   as loans, there is not a scintilla of evidence that the

         14   Bensusans regarded these as loans, contrary to what they have

         15   told the government, now they are going to argue about whether

         16   in effect they treated these investments appropriately in the

         17   returns so we can cross-examine them about whether they

         18   appropriately accounted for the money that they earned.  So now

         19   we have changed the goal posts.

         20            That is the improper purpose that 17(c) doesn't allow

         21   someone to subpoena documents for.  It's the type of

         22   impeachment that is going to lead to a side trial about tax

         23   returns.  We are going to have to have the Bensusans talked

         24   about, what they got on different years, what their tax

         25   preparer's advice was, how it was recorded in their tax
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          1   returns, and we can have tax preparers talk about

          2   interpretations as to exactly how you determine how much

          3   interest to report and how to pay taxes on it.

          4            This is not far afield from the question that Mr.

          5   Sercarz says he really wanted in the first place, do the tax

          6   returns show that the Bensusans did something differently in

          7   their taxes, treated these as loans, but are now saying, oh, we

          8   always thought these were investments.

          9            I think that is the key issue here, what we are

         10   getting far away from in this discussion.

         11            We have produced tax returns, for example, for the TSE

         12   entity that in addition had actually handwritten notes that

         13   someone had prepared where they wrote out exactly how it tied

         14   to the CMA accounts and the interest.  Some of the returns we

         15   have produced for some of the corporations included essentially

         16   balance sheets for that corporation showing the assets growing

         17   each year in conformance with the statements from the CMA

         18   accounts.

         19            So there is a lot of information that Mr. Sercarz has

         20   that in fact shows how these were investments and how they were

         21   treated and how that was followed.  What he is now focused on

         22   is trying to attack the Bensusans for how they paid their

         23   taxes.  Your Honor, respectfully, we think that is far afield

         24   from the appropriate subject of inquiry here.

         25            THE COURT:  With respect to those couple of years
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          1   where the defendant has a 1099 from the Prebul entities and

          2   your client has its tax return reporting income on a schedule,

          3   is there a one-to-one correspondence between the Prebul

          4   entities' 1099 and the Bensusan entities report of income for

          5   these companies that are in question?

          6            MR. FELDMAN:  Unfortunately, your Honor, the 1099's we

          7   have are for the years 1997, '98, and '99 as to Mr. Bensusan

          8   individually, and 1997 as to 117 Seventh Avenue.  We don't have

          9   tax returns for those years.  So the first tax returns, we have

         10   a tax return from '96 we produced, and we produced them from

         11   2001 through 2008.  The clients were not able to locate, and we

         12   also looked to their tax preparers, 1997, '98, and '99, which

         13   would answer your Honor's question.

         14            We did, your Honor, as I have said, produce balance

         15   sheets that do show one-for-one correlation between the account

         16   statements and the balance sheets which were included as part

         17   of, for example, the 117 and the TSE tax returns.

         18            THE COURT:  Mr. Sercarz?

         19            MR. SERCARZ:  Your Honor, in the first instance, I'm

         20   not sure that there is anything on this tax return and the

         21   accompanying schedules that would enable one to determine

         22   whether or not the tax treatment in a particular year was

         23   consistent with a loan or an investment.  The lines in which

         24   some of these numbers appear relate to other current assets and

         25   other investment income, with no other more appropriate line in
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          1   which to list income from the accrual of interest or repayment

          2   of interest on a loan.  So I don't think that the return

          3   resolves the issue of loan or investment.

          4            With regard to the issue of whether or not Mr.

          5   Bensusan paid all tax due and owing, while that may not be a

          6   subject about which I have the right to present extrinsic

          7   evidence, it is appropriately the subject of a Brady-Giglio

          8   request.  That would cause the Court to reach the issue of

          9   whether or not the government has sufficient possession,

         10   custody, or control over the Bensusans' information so that the

         11   government ought to demand it, review it, and then supply me

         12   with Brady material going to the issue of whether or not the

         13   taxes were paid.  In that regard I would respectfully submit

         14   that in this, of all cases, the government ought not to be

         15   heard to argue that they lack sufficient control over their

         16   witnesses in order to make the documents available to me.

         17            As we speak, the government is still making document

         18   production based upon emails that they are obtaining from their

         19   witnesses the Bensusans.  The Court is well aware of how this

         20   case originated in the Southern District of New York.  It

         21   originated with the Bensusans bringing tape recordings to

         22   prosecutors.  And may I add the evidence now conclusively

         23   establishes cherry-picked tape recordings, not all the

         24   recordings that they had of conversations in which my client

         25   and other people were taped.
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          1            I respectfully submit that even if I fail to meet my

          2   obligation under Nixon, there is sufficient here for the

          3   government to be required to obtain the materials in unredacted

          4   form and to examine them.

          5            The solution to the problem is simple, and I really

          6   don't care which cubby-hole we put this in.  I would

          7   respectfully submit that either the government ought to have

          8   the opportunity to examine them in unredacted form or I ought

          9   to be given the opportunity to examine them in unredacted form,

         10   including the work papers.

         11            I understand and acknowledge Mr. Bensusan's privacy

         12   interest in his tax return, but I think the showing that's been

         13   made here is certainly adequate to have the government examine

         14   them in the context of a Brady request.  I submit that the

         15   likelihood that this is going to yield admissible evidence is

         16   sufficiently strong so that I ought to have the opportunity to

         17   examine the work papers.

         18            I don't believe it is incumbent upon me to demonstrate

         19   to the Court conclusively that they will yield evidence.  I

         20   would respectfully submit I certainly have a basis in fact for

         21   arguing to the Court that this material is likely to yield

         22   admissible evidence.  So I'm asking for the Court to either

         23   sign the subpoenas or perhaps the Herrick Feinstein firm can

         24   prevail upon its client to provide me with the necessary

         25   documents to put the matter to rest without unduly infringing
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          1   upon their clients' privacy interests

          2            THE COURT:  Mr. Feldman, let me ask you a question

          3   first, while I still have it in my mind.  How do the redacted

          4   returns as the Bensusans have produced them reveal to the

          5   defendant whether the financial interests in question were

          6   investments or loans?

          7            MR. FELDMAN:  On many of the entries that were not

          8   redacted because they were responsive to your Honor's request,

          9   it says "investment."  Investment.  Then it lists the number.

         10            THE COURT:  It doesn't do that on all of them.

         11            MR. FELDMAN:  No, your Honor.  In some places it talks

         12   about interest, some places it talks about investment.  But

         13   that's the answer, your Honor.

         14            I offered to Mr. Sercarz, in another effort to try to

         15   resolve this, to represent to him in writing that within the

         16   tax returns and the worksheets that go with those tax returns

         17   there is no reference of any of the Prebul transfers relating

         18   to loans.  As far as we understood, having reviewed all these

         19   documents, there is just nothing about loans related to Prebul

         20   deep transfers in these tax documents.  I'll represent that to

         21   you in writing, Mr. Sercarz, as a way of resolving this.

         22            That also wasn't good enough.  We no longer are really

         23   focused on whether these are loans or investments.  We are

         24   focused on whether we can beat up the Bensusans about their tax

         25   payments.
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          1            THE COURT:  I think the focus from my perspective has

          2   to remain on whether they are loans or investments.  Whether

          3   the Bensusans paid their taxes or not is not a proper matter

          4   for discovery by the defendant.  That is extraneous extrinsic

          5   material.  They can cross-examine to their heart's content, but

          6   they can't get discovery on that.

          7            What is the objection to providing the accountant's

          8   work papers relating just to these disclosed entities on the

          9   returns?  It would be very narrow and, in my view, the least

         10   intrusive way to deal with the Bensusans' returns and provide

         11   it directly to the defendant.

         12            MR. FELDMAN:  Your Honor, I think that could well be a

         13   good solution if we can do it in a way that is the least

         14   burdensome to the Bensusans as possible.  With the tax returns,

         15   I had initially understood that we were doing federal tax

         16   returns.  In fact, when I tried to confirm that with Mr.

         17   Sercarz, no, we had to do state and local.  So we did every tax

         18   return for 14 years, federal, state, and local.

         19            THE COURT:  Except the tax returns they couldn't find.

         20            MR. FELDMAN:  Except for the ones they couldn't find,

         21   your Honor, yes.  And we did go to the tax preparers looking

         22   for those tax returns as well.  We weren't relying solely on

         23   the clients for that.

         24            THE COURT:  How the tax preparers can't find the

         25   Bensusans' tax returns is rather remarkable.  They wouldn't be
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          1   my accountant any longer.

          2            MR. FELDMAN:  Your Honor, we found 1996, but we were

          3   missing the three years after that.  But it is what it is.

          4            Your Honor, if, for example, we could focus on the

          5   period of the indictment for perhaps 10 years and not 15,

          6   something that would be a chunk that we could turn to the

          7   accountants and expect them to have work papers going back that

          8   far and get them and turn them over -- we have already started

          9   phoning the accountants to get this in process, but I have not

         10   been able to physically get that done yet.

         11            THE COURT:  Thank you.

         12            Mr. Sercarz?

         13            MR. SERCARZ:  Your Honor, I assume that no matter how

         14   many governments one has to report to regarding one's taxes,

         15   there ought to be only one set of work papers.  For purposes of

         16   this inquiry and because my desire is not to be unduly

         17   burdensome but to get to the bottom of this, I would certainly

         18   like at the least that the Herrick Feinstein firm produce the

         19   relevant work papers during the period of the indictment.  That

         20   would be 2004 through 2008.  As I understand it, accountants

         21   routinely keep tax documents and work papers for at least six

         22   years given the state of our tax laws.  That would be my narrow

         23   request.

         24            THE COURT:  I think for now the resolution of this

         25   matter is a direction from this Court that the Bensusan
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          1   entities and the Bensusan entities' accountants produce the

          2   redacted work papers, that is, the work papers that relate

          3   specifically to the entities in question that are disclosed on

          4   the tax returns, for the years 2004 through 2008.

          5            What is the government's first witness going to be,

          6   Mr. Moore?

          7            MR. MOORE:  We expect to call Danny Bensusan first,

          8   your Honor.

          9            THE COURT:  See what you can do, Mr. Feldman, to get

         10   those redacted work papers to Mr. Sercarz as quickly as

         11   possible.

         12            MR. FELDMAN:  Your Honor, just so I can make sure I'm

         13   producing the right information, we are looking for any work

         14   papers related to CMA Prebul Jeep transactions of any kind?

         15            THE COURT:  Yes, that's correct.  I'm keying them to

         16   what I saw was unredacted on the returns that were produced.

         17            MR. FELDMAN:  Absolutely.

         18            THE COURT:  I'm not representing that I have looked at

         19   all those returns, although I did marvel at the computer work

         20   for the redactions.  That's quite a program, wherever you or

         21   the accountants found that.

         22            Anything further on the subpoenas?

         23            MR. SERCARZ:  Yes, your Honor.  Just so we are clear

         24   and I don't have to make multiple trips, as I requested in my

         25   declaration to the Court, we would like whatever documents
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          1   relate to or include references to interest earned, capital

          2   gains, and interest deductions that may in any way relate to

          3   these transfers.  That's what I'm looking for.

          4            THE COURT:  That should be in the work papers relating

          5   to these entities.

          6            MR. SERCARZ:  Yes, your Honor.

          7            THE COURT:  I don't see that as a problem.

          8            Mr. Feldman, you and your colleague are excused or

          9   you're welcome to stay.  That's up to you.

         10            MR. FELDMAN:  Thank you, your Honor.

         11            THE COURT:  Thank you.  Have a good weekend.

         12            Let's turn to the trial of this case.  We are going to

         13   select a jury and begin the trial of the case on Monday and we

         14   will try the case for a full day on Tuesday.  I will tell the

         15   jurors during jury selection we will not try this case on

         16   Wednesday.  The Court is closed on Friday.  So we will resume

         17   the trial of the case on Monday November 30.

         18            Mr. Moore, based on your preparation, can you advise

         19   me as to how long the government's case may take.

         20            MR. MOORE:  Your Honor, we expect six to seven days of

         21   government testimony.

         22            THE COURT:  My custom in a normal week is to try a

         23   case four days a week, Monday through Thursday.  I'm not going

         24   to depart from that in this case.  We will try the case from

         25   9:45 in the morning until 5:00 in the afternoon.  We will take
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          1   a luncheon recess each day from 1:00 until 2:15.  If I feel

          2   that somehow we are falling behind, I may shorten the luncheon

          3   recess with the consent of the jury.

          4            We will not try the case on Fridays unless and until

          5   the jury is deliberating, and then we will sit on Friday.

          6            Looking at the week of November 30, on Monday,

          7   November 30, we will recess early at 4:00 p.m. because there is

          8   a memorial service for Judge Kram of this court that I need to

          9   attend.

         10            On Wednesday, December 2, I have a longstanding

         11   commitment to participate in a panel discussion on jury trials

         12   in the morning.  I'm going to see if I can get someone else to

         13   cover that for me.  But if that's not possible, I'm just giving

         14   you a heads-up that we may be in a situation where we will only

         15   sit a half a day on Wednesday, December 2.  We could get the

         16   case started at 1 o'clock and try the case until 5:00.

         17            Other than that, I know of no other commitments that

         18   are going to impinge on our trial time during the week of

         19   November 30th, and I've cleared the week of December 7th to

         20   deal further with this matter as may or may not become

         21   necessary.

         22            Are there any questions about the trial schedule?

         23            MR. MOORE:  Your Honor, I believe you previously

         24   mentioned that you will be affording the jury short breaks in

         25   the morning or the afternoon?
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          1            THE COURT:  Yes.  We are going to take a short

          2   mid-morning recess.  Generally it's somewhere around 11:20,

          3   11:30, somewhere in that vicinity, more or less halfway between

          4   9:45 and 1 o'clock, depending upon what fidgeting I see from

          5   the jurors.  Then we generally take a recess around 3:40 or so

          6   in the afternoon, a short recess for the jury.

          7            I would expect that all counsel will be here ready to

          8   go at 9:30 each morning and that if there are issues that

          9   counsel want to take up with the Court, that they will either

         10   send me a letter overnight advising me about the issue or

         11   notify my deputy first thing in the morning if something has

         12   come up so that I will come down on the bench and we can deal

         13   with the issue.

         14            I do not like to deal with issues when I have the jury

         15   sitting in the jury room.  I will be bringing the jury out and

         16   you will be playing through the issue.  I like to try to keep

         17   side bars to a minimum, but I appreciate getting a heads-up

         18   about an issue, evidentiary or otherwise, that might come up so

         19   that we can talk about it and we can make the presentation to

         20   the jury as fluid and interesting for them as possible and make

         21   them recognize that we value their time and that we are not

         22   going to waste their time.

         23            In terms of jury selection, first, what are counsel's

         24   views concerning how many alternates we should select?

         25            MR. SERCARZ:  Your Honor, we actually discussed this
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          1   at the prior conference and settled on 3 as the appropriate

          2   number of alternates.  I don't see anything in the government's

          3   anticipated length of trial that should change that.

          4            MR. MOORE:  That's correct, your Honor.

          5            THE COURT:  That's fine.  I may be repeating myself

          6   from a prior conference, but jury selection will proceed in the

          7   following fashion.  I will qualify a total of 33 jurors.  The

          8   first 28 will be the pool from which the 12 jurors will be

          9   selected.  The government will have 6 challenges, the defendant

         10   will have 10.

         11            Those challenges will be exercised in alternating

         12   rounds, with the government going first in the first round, the

         13   defendant going first in the second round.  The government will

         14   have 2 challenges in the first round and 1 challenge in each of

         15   the 4 successive rounds.  The defendant will have 2 challenges

         16   in each round.  If not all challenges are exercised in a given

         17   round, they are waived, but challenges in subsequent rounds are

         18   not waived.

         19            If all of the challenges are not exercised, then the

         20   lowest seated 12 jurors of the first 28 jurors will comprise

         21   the jury.

         22            With respect to jurors 29 through 33, they are the

         23   perspective alternates.  The government will have a challenge

         24   and so will the defendant.  The government will go first in the

         25   exercise of that challenge, and we will select the 3 alternates
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          1   in the same fashion as the 12 jurors are selected.  It will all

          2   be done simultaneously, so we will qualify the full 33.

          3            After I'm satisfied that I've qualified 33 jurors, we

          4   will take a recess.  You will come into the robing room and you

          5   will exercise your peremptory challenges.

          6            I will take for-cause challenges at any time during

          7   the course of voir dire.  You will have occasion to be up at

          8   the side bar.  When I'm satisfied that we have selected 33

          9   qualified jurors, I'll bring you up to the side bar and ask you

         10   whether you have any challenges for cause or any additional

         11   inquiries that you want me to place to any prospective juror.

         12            That's how we will deal with it.  You should feel

         13   quite comfortable knowing who the jury pool is before you have

         14   to exercise your peremptory challenges.

         15            Any questions about jury selection?

         16            MR. SERCARZ:  I actually do, your Honor, I have two.

         17            THE COURT:  Go ahead.

         18            MR. SERCARZ:  First of all, when we are finished

         19   exercising our challenges to the jury as opposed to the

         20   alternates, hypothetically speaking, the people in seat numbers

         21   27 and 28 remain, we have a jury, we just haven't exhausted our

         22   challenges as to those people, they are not considered in

         23   selecting the alternates, is that correct?

         24            THE COURT:  That is correct.

         25            MR. SERCARZ:  All right.  Can the Court, forgive me,
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          1   review with us how many challenges we have as to the

          2   alternates.

          3            THE COURT:  Each side has 1 challenge addressed to the

          4   5 prospective alternates that I will seek.

          5            MR. SERCARZ:  I understand.

          6            THE COURT:  Any other questions about jury selection?

          7            I would be fairly confident that we can select the

          8   jury by lunchtime on Monday, depending upon the number of

          9   jurors that are being called in the district on Monday.  We

         10   will certainly be into opening statements and our first witness

         11   before I send the jury home on Monday evening.

         12            I time opening statements and closing statements, and

         13   I fix limits.  So I'd like to hear what amount of time the

         14   government and the defendant are requesting for opening

         15   statement.  Who is going to give the opening statement for the

         16   government?

         17            MS. MOLÉ:  Your Honor, I will give the opening

         18   statement.  Frankly, I don't expect it to be over 20 minutes.

         19   It will definitely be under 30.  I'm not sure what the Court

         20   usually does.

         21            THE COURT:  Let me hear what Mr. Sercarz's request is.

         22            MR. SERCARZ:  I will probably be briefer, but I would

         23   like to at least have the opportunity for a 20-minute opening

         24   as well.

         25            THE COURT:  I'll give you each up to 25 minutes for
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          1   your openings.  The government should have its witnesses here

          2   ready to go, because we will move directly into them.

          3            There are a number of other issues that are pending

          4   before me.  I'd like to try to tackle a couple of them for a

          5   few minutes so that the parties have some guidance.

          6            The defendant raises a Rule 408 challenge to some

          7   telephone conversations between Mr. Prebul and Mr. Bensusan,

          8   and then some of those conversations also involved some

          9   attorneys.  I previously said that I thought I needed to hear

         10   about this in context.

         11            The government presses for a ruling with respect to

         12   the first telephone conversation, that is, the 9:03 a.m. call.

         13   With respect to that call, I think upon a review this Court can

         14   conclude that it (1) does not resolve any discussions with

         15   lawyers and it's not really sufficiently close to any proposed

         16   settlement that an exclusion under Rule 408 would be warranted.

         17            In response to Mr. Bensusan's request for money, Mr.

         18   Prebul says that he might have to start "liquidating some

         19   stores."  There is no discussion related to a person assumption

         20   of liability of or an increased interest rate or any other

         21   concession by Mr. Prebul.  At most, the parties are talking

         22   about issues.  So this Court concludes that the defendant's

         23   objection to the admissibility of the 9:03 a.m. call on Rule

         24   408 grounds should be overruled.

         25            With respect to the other two calls on that day, the
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          1   9:39 a.m. call and the 11:16 a.m. call, I can't really say at

          2   this juncture whether the statements made in those calls were

          3   to induce a settlement.  I would like to understand from the

          4   government whether the government seeks to introduce only

          5   excerpts or tapes of the entire conversations.

          6            MR. MOORE:  With regard to the 9:39 a.m. call, your

          7   Honor, we would only be seeking those bolded excerpts that we

          8   submitted to the Court in the previous motion.  Similarly with

          9   regard to the 11:16 a.m. call, your Honor, we would only be

         10   seeking that portion of the call in which the defendant denies

         11   any money being in the CMA account when in fact there was

         12   $700,000 in that account.

         13            THE COURT:  I'm reserving decision with respect to the

         14   9:39 and 11:16 a.m. calls.  I will entertain a limiting

         15   instruction at the time that the 9:03 call is offered by the

         16   government.  You can feel free, Mr. Sercarz, to propose a

         17   limiting instruction to the Court and I'll consider it.

         18            MR. SERCARZ:  Yes, your Honor.

         19            THE COURT:  Am I correct to understand that the

         20   question regarding expert witnesses regarding the wholesale

         21   floor plan and offset accounts is moot?

         22            MR. SERCARZ:  Yes, your Honor.

         23            MR. MOORE:  Yes, your Honor.

         24            THE COURT:  The defendant also moves to preclude

         25   evidence relating to Prebul Jeep's financial problems and its
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          1   use of what I will characterize as deceptive practices in an

          2   attempt to change floor plan providers.  In particular, there

          3   are three emails or email chains at issue which are attached to

          4   the government's October 29 letter.  I think the government

          5   needs to lay a foundation for the admission of any of these

          6   three exhibits and the government is going to have to

          7   demonstrate to the Court why these emails, particularly

          8   Exhibits A and B, accomplish the goals of the government in

          9   this case to demonstrate Prebul Jeep's need for cash.

         10            Exhibit C appears more problematic, and I'm referring

         11   in particular to the discussion between Mr. Prebul and, if I'm

         12   recalling correctly, his accountant or one of his financial

         13   people about seeking to inflate the cash position of the firm

         14   for purposes of changing floor plan financers.  That is not the

         15   crime charged in this indictment and I'm not ruling on it now,

         16   but I'm telling you that the government has a steeper climb

         17   with the Court an Exhibit C.

         18            Mr. Prebul also moves to exclude evidence relating to

         19   his personal expenditures.  I don't know exactly what this

         20   evidence is.  I'd like to hear from the government about what

         21   in particular that evidence is.

         22            MR. MOORE:  Yes, your Honor.  What we believe the

         23   evidence makes clear is that, unlike as promised by the

         24   defendant, that the Bensusan funds were not to be maintained in

         25   the CMA account, they were by and large deposits into an

                             SOUTHERN DISTRICT REPORTERS, P.C.

                                      (212) 805-0300

                                                                          25

              9bkrprec

          1   account maintained by FSG, which was the operating account for

          2   the defendant regarding the defendant's businesses, including

          3   the Prebul Jeep Auto Group, Carolex Air, which is a limited

          4   liability corporation which he owned in which he would purchase

          5   and sell private planes and which maintained his private plane.

          6            What the evidence shows is that the Bensusans were

          7   sending millions of dollars based on these representations made

          8   by defendant where they thought their money was going to be

          9   placed in the CMA account.  The money actually by and large

         10   rested in the FSG operating account.

         11            What the documents demonstrate is that Mr. Prebul had

         12   commingled all of his dealerships, Carolex Air, his personal

         13   expenses were all paid out of the FSG operating account, the

         14   money which the Bensusan was going into.  So what we can show

         15   is millions of dollars coming in from the Bensusans being

         16   deposited into the FSG account.

         17            THE COURT:  What does FSG stand for?

         18            MR. SERCARZ:  It's a bank, First --

         19            THE COURT:  It's a bank?

         20            MR. MOORE:  Yes, your Honor.  So what we see is the

         21   millions of dollars going into this bank's account, which is

         22   the operating account for the defendant.

         23            THE COURT:  It's what you will call the Prebul

         24   entities' operating account, the dealerships' operating

         25   account?
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          1            MR. MOORE:  Absolutely, your Honor.

          2            THE COURT:  Fine.  That's what I understood was the

          3   government's theory.

          4            MR. MOORE:  That is our theory, your Honor.  Again,

          5   the Bensusans thought this money was going to the CMA account.

          6   It went into the FSG account.  And the expenses paid out of the

          7   FSG account were for the defendant's business, for his American

          8   Express card billings in which he was spending 100 to $200,000

          9   a month for he and his family.

         10            And it's clear that what he was using the Bensusans

         11   funds for was not what was promised, where they would be in a

         12   safe, secure interest-bearing CMA account wholly unaffiliated

         13   with FSG account.  And they were never told by any means that

         14   the money would be used for the operation of his business.

         15            THE COURT:  Other than the 100 to $200,000 a month

         16   American Express bills, I take it the government wants to

         17   introduce evidence of those bills?

         18            MR. MOORE:  Yes, your Honor, we want to introduce

         19   evidence of those bills.  We want to introduce evidence of his

         20   payments to himself and his staff for their salaries out of

         21   that account.

         22            Your Honor, there sort of also is direct evidence of

         23   the fraud.  All during this time the defendant was representing

         24   to the Bensusan family about how well his business was doing,

         25   despite the crisis in the automobile industry with gas going to
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          1   4 and $5 a gallon, how his business was still doing so well.

          2   Well, we know it wasn't, your Honor.  What we have here is the

          3   Bensusan funds essentially being used to operate his business

          4   and to pay his mortgage, his Am Ex bill, Carolex Air for his

          5   private planes.  That's what the Bensusan funds were being used

          6   for.

          7            THE COURT:  Is it the government's theory that the

          8   Bensusans continued to transfer money to Prebul because Prebul

          9   was spending a lot of money and had an airplane?

         10            MR. MOORE:  That's part of it, your Honor.  One of the

         11   reasons is they were receiving monthly statements saying how

         12   much interest was accruing in their accounts.

         13            THE COURT:  Isn't that really the reason that the

         14   Bensusans were sending Mr. Prebul money, because they thought

         15   they had the best investment in town?

         16            MR. MOORE:  It's part and parcel of it, your Honor.

         17   Like any case, what also induces people to invest is seeing how

         18   well the person you're sending your money to is doing.

         19            THE COURT:  Really?

         20            MR. MOORE:  Certainly, your Honor.

         21            THE COURT:  People invest with Warren Buffett, and he

         22   lives in a middle-class neighborhood.

         23            MR. MOORE:  That's right, your Honor.

         24            THE COURT:  And he drives like an Oldsmobile.

         25            MR. MOORE:  Certainly, your Honor.  But Mr. Bensusan
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          1   doesn't drive an Oldsmobile.

          2            THE COURT:  The government's theory in this case,

          3   among other things, was that this was a crime of affinity, that

          4   Mr. Prebul took advantage of his familial relationship with the

          5   Bensusans.  The fact that Prebul had an airplane, whatever it

          6   might be, how is that in any way relevant to the crime charged

          7   here?

          8            MR. MOORE:  Your Honor, this money was supposed to be

          9   going into a cash management account.

         10            THE COURT:  I recognize all that.  It didn't go into

         11   that account.  That's the government's case, isn't it?

         12            MR. MOORE:  That's part of the case, your Honor.

         13            THE COURT:  So it doesn't matter what he spent it on,

         14   does it?

         15            MR. MOORE:  It does, your Honor.

         16            THE COURT:  Why?

         17            MR. MOORE:  Part of the reason the Bensusans were

         18   sending this money into this account, which is linked to the

         19   progress of the defendant's own business -- the CMA account was

         20   supposed to be a cash management account linked to the floor

         21   plan account supplied by either Chrysler or Wachovia.  Had the

         22   Bensusans known that the defendant's business was failing, that

         23   he wasn't doing well in life, that he didn't have extra income,

         24   that in fact his business was suffering, he could hardly pay

         25   for his employees, they will tell you will and they will tell
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          1   the jurors they would have stopped sending money.

          2            Instead, what the defendant has done is he represented

          3   to them on occasions he comes to see them in New York that

          4   business is booming, I'm doing well, I'm still maintaining the

          5   lifestyle I live.  Your Honor, it's all linked.

          6            THE COURT:  I'll have to hear what the Bensusans have

          7   to say.  All right?

          8            MR. MOORE:  Absolutely, your Honor.

          9            THE COURT:  But I'm going to tell you there are

         10   serious rule 403 problems with flashing before a jury what the

         11   defendant spent money on.  OK?  I'm going to be very careful

         12   and I would suggest that the government should be very careful

         13   about that.  I'm not going to be inclined to let that kind of

         14   evidence inflame.  And I don't know what it will be.  A

         15   $200,000 a month American Express bill might be just the kind

         16   of thing that would inflame the jury, and it's not germane to

         17   the government's case.

         18            The government's case is a simple, straightforward

         19   case, as your predecessor Mr. Brodsky told me just a month ago,

         20   and we're going to make it a simple, straightforward case.  In

         21   the end, if there was a scheme to defraud here, it doesn't

         22   matter whether Mr. Prebul spent the money on wine, women, and

         23   song in Las Vegas or he gave it to Mother Teresa.  It's

         24   irrelevant.

         25            MR. MOORE:  Your Honor, understood.  We believe after
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          1   you hear from several of the witnesses who will testify as to

          2   the reasons for which they sent the money -- we agree a limited

          3   showing of what we are proffering we believe will be useful to

          4   our case.  But we understand the Court's position.

          5            THE COURT:  I don't know what's in all the binders of

          6   exhibits.  In another fraud case I reminded the government that

          7   the oath that a federal judge takes, which dates all the way

          8   back to the founding of the republic, is derived from.

          9   Deuteronomy.  You can find the oath in Section 453 of the code.

         10            The only distinction in that oath that a judge is

         11   required to make is, and I'll quote to you, "to do equal right

         12   to the poor and to the rich."  I take that oath seriously.  The

         13   fact that Prebul might be rich or have lived a lavish life,

         14   he's entitled to the same protection as the poorest person who

         15   comes into the courtroom.

         16            MR. MOORE:  We fully agree, your Honor.

         17            THE COURT:  All right.  Mr. Sercarz?

         18            MR. SERCARZ:  Your Honor, if the Court would indulge

         19   me for a few seconds on this subject before we move on.  I'm

         20   not certain about some of the distinctions the Court is making

         21   or what the ground rules are.  Is the government going to be

         22   permitted to open on any of these expenses?  I'm concerned

         23   about that and I'm concerned that irreparable damage may be

         24   done before the Court comes to the conclusion that the evidence

         25   was inappropriate.  Here's why.
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          1            It seems to me that the government is trying to ride

          2   three horses at the very same time.  The government's argument

          3   is that it was a material misrepresentation to tell Mr.

          4   Bensusan that the money was going into an account which paid a

          5   rate of interest based on the floor plan rate, which was

          6   impervious to the vicissitudes of the business, and the fact

          7   that the defendant put them into his business for better or

          8   worse was the violation that constitutes the fraud.

          9            The government then argues that we want to be able to

         10   show that the defendant, when he comes up to New York, is

         11   representing that his business is doing real well for the

         12   purpose of inducing Mr. Bensusan to invest further into the

         13   account and Mr. Bensusan is persuaded by this.  That's

         14   antithetical to the government's theory of the case.

         15            Moreover, the government has just sought leave for

         16   permission to offer evidence of temporary shortages that

         17   prompted Wachovia to have some concern about continuing its

         18   floor plan arrangement with Mr. Prebul.  That shortfall would

         19   be the government's positive motive for the defendant to make

         20   his solicitations of money from the Bensusans.

         21            Once they posit these cash shortages in the business

         22   as the direct motive for the fraud, it becomes irrelevant to go

         23   further and to suggest that these cash flow shortages are

         24   prompted by the defendant's conduct of his business and taking

         25   too much money out of the business for personal expenses.
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          1            It's unnecessary to complete the narrative, which is

          2   one of the proffered grounds upon which the government seeks to

          3   offer this evidence, and it's not direct proof of motive,

          4   because the government posits that the direct motive is the

          5   cash shortage in the business.

          6            And the cause of these shortages is irrelevant, as the

          7   Court points out, and would prompt the digression into what is

          8   an appropriate amount of draw given the past success rate of

          9   the business, the current status of the business, the projected

         10   future of the business, which will lead us far away from the

         11   simple case that the Court envisioned.

         12            My application would be, based on what I hear the

         13   Court saying, to preclude the government from opening on any

         14   evidence relating to lifestyle and expenses by the defendant,

         15   to limit the government in its opening to making reference to

         16   the possibility that there were cash flow shortages in the

         17   business, and leaving it at that, unless the government can lay

         18   a further foundation, your Honor.

         19            THE COURT:  Ms. Molé?

         20            MS. MOLÉ:  Your Honor, just to take this a step back,

         21   this is a very straightforward case.  I think we are not

         22   looking to overcomplicate this.  This isn't about the

         23   defendant's wealth or anything like that in and of itself.

         24   That is just not what we would seek to show, not what we are

         25   trying to do here.
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          1            The issue here is, as we have all said, money is

          2   supposed to go sit in the CMA account and instead it goes to

          3   general checking.  It's the exact money of the fraud.  It is

          4   literally the Bensusan money and it is an enormous amount of

          5   money.  We are talking $12 million.

          6            The next question is, where does the money go?  Why

          7   does the defendant need that money?  Why is he getting that

          8   money?  Why is he using it?  It's directly about why does he

          9   need it and why is he using it.  It is the entire motive for

         10   the fraud.  He takes this money from the Bensusans and he

         11   doesn't keep it in that account like he promised.  He uses it.

         12   Why does he use it?

         13            Well, he uses it for regular business expenses.  But

         14   there is so much more going on there, there is so much more.

         15   There are personal plane expenditures.  There is a purchase of

         16   a plane, one payment of $100,000 out of that FSG account.  And

         17   this is right in the middle of this going on, right in the

         18   middle of asking the Bensusans send more money, put it in this

         19   account, no worries.

         20            The Bensusans send that money.  And what does the

         21   defendant do with it?  He pays out all his regular business

         22   expenses but also personal business expenses.  And that really

         23   is relevant.  Why is he doing this?  What is he using the money

         24   for?

         25            We are not in any way going to say, and he had this
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          1   beautiful house and he -- we are not trying to do that.  We are

          2   limiting it to a couple of targeted expenses that came out of

          3   that FSG account.

          4            The reason why the Am Ex statements, the American

          5   Express statements, come in is, again, not because we want to

          6   show that his wife and bought a new pair of shoes.  We do not.

          7   The real key to those is when they are happening.  Literally at

          8   the time that the Bensusans have sent $10 million, at that

          9   time, right as this fraud is coming down, there is $7 million

         10   missing from that CMA account, there are these enormous

         11   personal expenditures, specifically including shopping sprees

         12   in New York, when the defendant is meeting up with the

         13   Bensusans, spending a day shopping, spending $10,000 in a day

         14   and talking to the Bensusans about it.

         15            It's really these target expenditures showing the

         16   Bensusans, look how well we're doing, we came up on our

         17   personal plane, we have all this luxury and wealth, so you

         18   should definitely send more money, look how well everything is

         19   doing, it's fabulous.

         20            None of this is inconsistent.  He is telling them

         21   consistently put the money in the bank, you don't have to worry

         22   about it, it's just sitting there.  To say that if he suddenly

         23   came to them and said, I'm flat broke, my business has no

         24   money, I'm $3 million in debt, which he was, he's operating out

         25   of a line of credit that was $3.5 million deep, he has no money
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          1   and all of these expenditures, showing it to the Bensusans so

          2   that they never even think, gee, my money is sitting in this

          3   account connected to his business, not only should I not send

          4   more, which is what he is asking me, I should bring my money

          5   back, that might not be a good little account to keep that in.

          6   It is not at all inconsistent with what they thought.

          7            THE COURT:  But the Bensusans sent millions of dollars

          8   to him year after year with not a single piece of paper, right?

          9            MS. MOLÉ:  No, that's not true, your Honor.

         10            THE COURT:  I only saw two pieces of paperback from

         11   1995.  All the Bensusans were interested in was getting their

         12   statement that showed how much interest they had earned.

         13            MS. MOLÉ:  That's exactly it, your Honor.  Every

         14   single month --

         15            THE COURT:  So they didn't worry.  The Bensusans

         16   weren't worried.  All they were interested in was the money

         17   they were making.

         18            MS. MOLÉ:  Your Honor, that statement to them was

         19   literally, as they were told, it said CMA right on the

         20   statement.  They were literally being told month after month by

         21   the defendant this is what you have in the bank.

         22            THE COURT:  Year after year after year.

         23            MS. MOLÉ:  Yes.

         24            THE COURT:  And they never checked on anything.

         25            MS. MOLÉ:  What was there to check?  They are
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          1   literally being told this is what is in the account.  And

          2   whenever they need the money, they are getting it.  There is

          3   nothing further to check.  If there was any sense, if they had

          4   any sense, it was the defendant had so convinced them, I have

          5   your money sitting in this account labeled CMA.  It's so

          6   direct.

          7            Frankly, it's the other side of the coin.  If they

          8   actually thought, as the defendant is contending, that they

          9   were sending this money because it was anything less than being

         10   put in a bank, that's when they need more documents.  To the

         11   extent that -- the point is these --

         12            THE COURT:  To the extent what?  I'm raising a couple

         13   of questions of you about the due diligence of your key victim

         14   witnesses.  I don't think you should open on lavish shopping

         15   sprees to New York.  I don't think you should open on any of

         16   that.

         17            MS. MOLÉ:  Because they didn't get documentation?

         18            THE COURT:  No, because it's very inflammatory and I

         19   don't know if I'm going to allow the government to put it into

         20   evidence.

         21            MS. MOLÉ:  I understand, your Honor.  We will lay the

         22   foundation.

         23            THE COURT:  No.  I'm getting the story about what the

         24   Bensusans' story is going to be.  It's going to have to be

         25   really compelling to get that into evidence, because it doesn't
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          1   have to do with the fraud.  The Bensusans were investing with

          2   these people from 1995.  They didn't do any due diligence.

          3   They never had their accountant check it out.  They didn't

          4   care.

          5            MS. MOLÉ:  I didn't mean to cut you off, your Honor.

          6            THE COURT:  If you want to talk to your colleague,

          7   talk to your colleague.  That's obviously more important than

          8   listening to what the Court has to say, your Honor, about your

          9   case.

         10            MS. MOLÉ:  Not at all, your Honor.

         11            THE COURT:  I'm going to tell you point-blank, don't

         12   raise in your opening statement lavish expenditures or lavish

         13   lifestyle.  You can refer to the distress of the business, you

         14   can refer to the fact that he was taking a large salary, that

         15   he was taking money out of the business for personal purposes,

         16   but don't go beyond that.

         17            By the way, just for my interest, what exhibits are

         18   the American Express statements?

         19            MS. MOLÉ:  They are new exhibits which we have to add

         20   to the set that the Court currently has.

         21            THE COURT:  These were the entire American Express

         22   monthly statements, correct?

         23            MS. MOLÉ:  Right.  And they start at about 900.

         24            THE COURT:  These run into the hundreds of thousands

         25   of dollars a month, right?
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          1            MS. MOLÉ:  Right.

          2            THE COURT:  You want to put those in before the jury

          3   so they can peruse them, right?

          4            MS. MOLÉ:  Your Honor, we can look at if there are

          5   pieces that need to be taken out of those statements.

          6            THE COURT:  If there are pieces that need to be taken

          7   out?

          8            MS. MOLÉ:  Right.

          9            THE COURT:  Do you think running up a $200,000 a month

         10   American Express statement, that there might be a lot of things

         11   in that statement that would be offensive to a juror?  You have

         12   to think about that?

         13            MS. MOLÉ:  When that amount is being paid with

         14   Bensusan money?

         15            THE COURT:  If you have to think about that, it shows

         16   me that we are not on the same wavelength.  So it's going to be

         17   an interesting trial.  I'm telling you, you may not be getting

         18   those American Express statements in, either.

         19            MS. MOLÉ:  I do hear the Court.  I understand the

         20   Court's concern.

         21            THE COURT:  I've heard it.  It's enough.

         22            MS. MOLÉ:  OK.

         23            THE COURT:  You can continue your conversation with

         24   your colleague.

         25            I'm going to deal with one other application that I
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          1   think needs to be clear what's going to happen in the trial.

          2   The government moves to preclude the defense from questioning

          3   witnesses regarding parallel proceedings.  The government

          4   argues that cross-examination of the Bensusans about the

          5   Bensusans' parallel civil proceedings in this court against Mr.

          6   Prebul and the bankruptcy proceedings in this case should be

          7   excluded on the basis that it is distractive and that the

          8   defendant is seeking to distract the jury.

          9            The Court finds the government's argument to be

         10   absurd.  The credibility of a testifying witness, in fact the

         11   government's key testifying witnesses, is always relevant.

         12   It's what a trial is all about, and it can hardly be

         13   characterized as a distraction.

         14            It's well-settled that "bias of a witness is not a

         15   collateral issue and extrinsic evidence is admissible to prove

         16   that a witness has a motive to testify falsely."  United States

         17   v. Harvey, 547 F.2d 720, at 722 (2d Cir. 1976).  Accordingly,

         18   the government's motion to preclude cross-examination of the

         19   Bensusans on their parallel lawsuits against Mr. Prebul and

         20   what they seek to gain is denied.

         21            It ought to be quite an interesting trial starting on

         22   Monday.

         23            Are there any other issues that counsel want to raise?

         24            MR. SERCARZ:  Yes, your Honor, two more.  First of

         25   all, I believe we filed with the Court an additional motion
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          1   arising out of the 3500 material which is joined at the hip

          2   with the 408 motions that the Court has already considered.  I

          3   filed the declaration based upon my conversations with Wayne

          4   Peters, the defendant's attorney at the time of the

          5   negotiations that were in progress when the telephone tapes

          6   were recorded and later on.

          7            Upon information and belief, and I can call Mr. Peters

          8   to substantiate this, and I don't think it will be in dispute,

          9   it was during and in connection with the negotiations that the

         10   defendant opened himself up to a full audit of the business,

         11   namely, the Ernst & Young audit.

         12            The government has provided me with 3500 material

         13   which indicates that they intend to call the senior auditor

         14   from Ernst & Young who participated in the audit, a gentleman

         15   named Hoffman, to testify regarding certain salient facts he

         16   learned about the defendant's business during the audit.

         17            Consistent with my argument that statements and

         18   conduct which take place during compromise negotiations are

         19   privileged or in this case inadmissible, I respectfully submit,

         20   and I have provided authority to the Court in that motion, that

         21   the Ernst & Young report, the full internal audit which took

         22   place, would never have occurred but for those settlement

         23   negotiations.

         24            The only exception that I'm aware of that would permit

         25   findings regarding the state of the business's finances would
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          1   be a sort of inevitable discovery exception, and I'm not at all

          2   sure that it applies here.  Accordingly, your Honor, I

          3   respectfully submit that evidence obtained from the audit and

          4   Mr. Hoffman's testimony ought to be precluded.

          5            THE COURT:  I thought the government was not offering

          6   the audit.

          7            MR. SERCARZ:  They indicated that they weren't

          8   offering, quote, the audit, unquote.  But I am sitting with

          9   3500 material and Mr. Hoffman's name among those of witnesses

         10   that they intend to call.

         11            MR. MOORE:  Your Honor, the government does not intend

         12   to seek the admission of the audit report.  It was our

         13   obligation to provide the 3500 statements for Mr. Hoffman.

         14            THE COURT:  Does the government intend to call Mr.

         15   Hoffman?

         16            MR. MOORE:  We would like to call Mr. Hoffman as a

         17   summary witness in connection with this audit, who has reviewed

         18   all of the documents both parties have received that came

         19   either from the trustee or via subpoena which summarize how

         20   much money was in the FSG account, how much money was in the

         21   CMA account, and when that money was going.

         22            But, your Honor, those facts upon which Mr. Hoffman

         23   will be testifying aren't based upon his E&Y report, they are

         24   based upon documents in evidence in this case.  He is going to

         25   be used as a summary evidence, if the Court would so allow.
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          1            MR. SERCARZ:  I'm not sure how the government gets

          2   around my objection.  Because the defendant opened his books to

          3   the Bensusans, Mr. Hoffman and his people from Ernst & Young

          4   were prepared to explore every nook and cranny of the

          5   business's finances.  The government makes the concession that

          6   they don't intend to argue the report, but they want the

          7   witness who did the exploring to be able to summarize, in

          8   effect, what is in the report.

          9            I want to be candid and indicate that where the Court

         10   finds that there is inevitable discovery, that the information

         11   would have been unearthed somehow through other means anyway,

         12   then the problem does not exist; but, most respectfully, I

         13   would submit the problem clearly exists in this case.

         14            It was the one thoroughgoing audit that took place of

         15   the defendant's businesses.  It was relied upon in the

         16   bankruptcy proceedings.  It was relied upon by the government

         17   to some degree in making their civil claim in Chattanooga up

         18   here in the Southern District of New York, in describing the

         19   fraud, and I respectfully submit that it's part and parcel of

         20   what they have alleged here in the in the indictment against

         21   the defendant.  I understand about inevitable discovery, but I

         22   respectfully submit that this falls within the privilege.

         23            May I have one moment, your Honor?

         24            My colleague was smart enough to advise me that the

         25   government has separately produced a summary of the report.  If
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          1   Mr. Moore meant to suggest that Mr. Hoffman is testifying as a

          2   summary witness, then we are concerned that much, if not all,

          3   of what is contained in this summary may be a part of his

          4   testimony.  Whereas it is only a summary, it goes to the full

          5   four corners of the report and the audit that was conducted.

          6            THE COURT:  Have you provided me with a copy of that

          7   summary?

          8            MR. MOORE:  I believe so, your Honor.  It was in the

          9   3500 material produced to the Court.

         10            MR. SERCARZ:  Would the Court like me to hand up our

         11   copy now?

         12            THE COURT:  Yes.  Just give me the 3500 number.

         13   There's volumes of 3500 material here.

         14            It doesn't have a 3500 number.

         15            MR. SERCARZ:  That's a copy that we had, your Honor.

         16   We received multiple copies of a number of things.

         17            THE COURT:  I have to think about this.

         18            MR. SERCARZ:  Understood.

         19            THE COURT:  Go ahead.

         20            MR. SERCARZ:  My other caution, and I'll be very

         21   brief, is I don't recall whether, as I stand here, among the

         22   requested parts of the jury questionnaire submitted either by

         23   the government or by defense counsel is some kind of language

         24   exhorting the jury not on a use the Internet to try and find

         25   out about the parties in the case.
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          1            I can tell the Court that if the jurors go online and

          2   conduct a search, there's plenty of information there about the

          3   Bensusans and there is information in the Tennessee press which

          4   will come up in an Internet search about my client.  I would

          5   like to add to the questions and the comments that the Court

          6   makes to the jury, that the jury be told not to go on the

          7   Internet.

          8            THE COURT:  In the world we live in, I always tell the

          9   jurors about that.

         10            Let me also make one or two concluding observations on

         11   the differences in the charge.  I know the government charges

         12   Mr. Prebul in the indictment with aiding and abetting, as it

         13   charges most defendants.  But at the end of the day how on

         14   earth can that be relevant here?  That's not the government's

         15   case.  I'm going to be inclined, absent some proof, to get rid

         16   of everything relating to go aiding and abetting.

         17            I also think that the participation in the scheme to

         18   defraud with intent to defraud charge, which is the

         19   government's request number 8, this proposed charge seems to me

         20   to be just the government's cutout charge.  This is not a

         21   cutout case.  To suggest that I charge the jury that even if

         22   the defendant participated in the scheme to a lesser degree

         23   than others, he's nevertheless equally guilty -- the government

         24   doesn't claim that there is anybody else involved in this other

         25   than Mr. Prebul, isn't that correct?
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          1            MS. MOLÉ:  You are absolutely correct, your Honor.

          2   The reason we left it in there for now is it's been suggested

          3   over past discussions that one defense may be that the

          4   defendant wasn't fully aware of what was going on, that others

          5   were really doing this, something like that.  It's not what the

          6   government believes happened.  So to the extent that that is

          7   never raised, this may be moot.

          8            But it is certainly not necessarily the case he was

          9   acting totally alone.  It is definitely our theory this was

         10   him, he was the one who came up with it and who led it.  But

         11   certainly should the defendant be arguing something different,

         12   we don't know his exact defense at this point.  So the Court's

         13   point is well taken.  It's really just going to be a matter of

         14   what defense is asserted.

         15            THE COURT:  There are no cooperating witnesses in this

         16   case, are there?

         17            MS. MOLÉ:  There may in fact be a witness who will

         18   acknowledge a role in this.

         19            THE COURT:  Who is that?  We are on the day before

         20   trial.  You've got a charge of cooperating witness's guilty

         21   plea.

         22            MS. MOLÉ:  We do believe the cooperating witness

         23   charge is not going to be at issue here.

         24            THE COURT:  I'm just wondering why the government

         25   would submit a proposed charge like that to the Court.  You
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          1   can't get agreement with defense counsel on the charge?

          2            MR. MOORE:  Your Honor, with respect, the reason we

          3   submitted it at that time, on the date that document was

          4   submitted to you the government was considering pursuing its

          5   case where that charge would be applicable.  I believe that's

          6   why we wrote "if applicable" on the request to charge.

          7            THE COURT:  But that was only two days ago.  I'm going

          8   to streamline this charge.  We are going to come to a firm

          9   agreement on the charge early on in the trial so that everybody

         10   understands what the trial is about.  This is not a case in

         11   which telling the jury, as part of the existence of a scheme or

         12   artifice to defraud, that the Court should instruct them nor

         13   does it matter whether the intended victim is gullible or

         14   negligent.

         15            Why on earth would you suggest that I should charge

         16   the jury that when the victim is among the most sophisticated

         17   people in New York?  Why would you have me tell the jury that

         18   they are gullible and negligent?

         19            MR. MOORE:  Your Honor, we believe the defense may

         20   argue that the Bensusan family was negligent in their conduct

         21   in the way they oversaw the funds that were being invested with

         22   the defendant, and we did and do believe that charge is

         23   appropriate.  We understand that the Court disagrees.

         24            THE COURT:  It might be negligent, but I guess the

         25   government thinks they are gullible because the Prebuls went
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          1   out on $10,000 shopping trips at Saks and then told them how

          2   much money they were making.  OK.  It will make for great

          3   cross-examination.  I can't wait.

          4            MR. MOORE:  Neither can we, your Honor.

          5            THE COURT:  Good.  I'll see you all at 9:30 on Monday

          6   morning.  Have a good evening.

          7            (Adjourned)
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