IN THE CIRCUIT COURT OF HAMILTON COUNTY, TENNESSEE

DAVID MATHEWS and 


)

TOMMY BAKER, individually and on 
)

Behalf of the Class as defined herein
)
DOCKET #  _____________


v.




)







)
DIVISION  _______

THE CITY OF CHATTANOOGA, 
)

TENNESSEE, the ELECTRIC POWER 
)

BOARD OF CHATTANOOGA and 
)

EPB TELECOM



)

COMPLAINT


Come the Plaintiffs, David Mathews (Mathews) and Tommy Baker (Baker) (collectively the “Representative Plaintiffs”), on behalf of themselves and all others similarly situated (the Class), and sue the City of Chattanooga, Tennessee (City), the Electric Power Board of Chattanooga (EPB) and EPB Telecom and for their cause of action show the Court the following:

Jurisdiction and Venue

1.

The Representative Plaintiffs and the Class are owners of real property in   Tennessee which is located in Hamilton County, Marion County, Rhea County, Bradley County, Bledsoe County, and Sequatchie County (hereinafter “service area”), through, under or over which the City, EPB and EPB Telecom have placed broad band cable telecommunications lines and equipment (cable) without permission, compensation or the right to do so.  

2.

The City is a Tennessee municipality.  

3.

EPB is an independent board of the City.   EPB was created by Private Act of the Tennessee Legislature in 1935 to acquire, maintain, operate and regulate an electric system for the City, Hamilton County, Tennessee, and adjacent counties in Tennessee and Georgia (Tennessee Private Acts, 1935, Chapter 455).  

 4.
EPB Telecom is a separate division of EPB created to sell and provide cable services to the customers of EPB.

5.

This action is brought pursuant to the Constitution of the United States of America, the Constitution of the State of Tennessee, T.C.A. Section §29-16-101 et. seq., Tennessee common law, and Rule 23 of the Tennessee Rules of Civil Procedure.

6.

Jurisdiction and venue are proper in this Court.

Allegations

7.

In 1997, the City, through EPB, applied to the Tennessee Regulatory Commission for authorization to provide cable to, among others, residents of Hamilton County, Tennessee and adjacent counties (Hamilton County,  Marion County, Rhea County, Bradley County, Bledsoe County, and Sequatchie County) which are hereinafter referred to collectively as the “service area”.  As a condition to its authorization to provide cable service, EPB was required to create a separate division for the provision of cable services.  EPB created EPB Telecom to satisfy that condition.

8.

The City and EPB are owners of easements through, under or over property in Hamilton County, Tennessee for the transmission of electricity encumbering the properties of the class.  The City and EPB received these easements various ways including, but not limited to, direct grant and as successor in interest to prior electricity providers.

9.

The electric power easement for the Representative Plaintiffs’ properties is typical.  This easement was granted by their predecessors in interest to Tennessee Electric Power Company in 1927.  It is recorded in Book Q, Volume 21, Page 58 in the Register’s Office of Hamilton County, Tennessee.  A copy of the easement is attached hereto as “Exhibit 1”.  This easement is, by its terms, “for the purpose of allowing said The Tennessee Electric Company the right to construct and maintain electric transmission lines through said property”.

10.

  The City, EPB, and EPB Telecom have begun to use electric power transmission easements for the installation and maintenance of cable.  Neither the City, EPB nor EPB Telecom has paid any compensation to any owner of property through, over or under which they have installed cable.  

11. 
 The City, EPB, and EPB Telecom do not have the right to use electric power easements for cable without compensation to the owners of the fee.

12.

Upon information and belief, EPB charges EPB Telecom for the use of the electric power easements or has sold the right to use said electric power easements to EPB Telecom.

13.

The actions of the City, EPB and EPB Telecom constitute inverse condemnation and trespass.

14.

Each of the Representative Plaintiffs and each member of the class have been damaged by this unlawful taking and trespass.

The Class

15.

The class is constituted as all owners of property Hamilton County, Marion County, Rhea County, Bradley County, Bledsoe County, and Sequatchie County, Tennessee through, over or under which the City, EPB and/or EPB Telecom have installed cable and who have not been compensated by the City, EPB or EPB Telecom for an easement over their property for cable service.

16.

There are questions of law and fact common to each Representative Plaintiff and class member including, but not limited to, questions of law as to the scope of electricity transmission easements and questions of fact including, but not limited to, the factual elements of inverse condemnation and trespass and the kind and amount of damages suffered by each member.

17.

The claims of the Representative Plaintiffs are typical of, if not identical to, the claims of the class members in that each Representative Plaintiff and each class member is the owner of real property in the service area over, through or under which the City, EPB and EPB Telecom have placed cable without permission or compensation and each is entitled to compensation for the taking and related damages.

18.

The Representative Plaintiffs will fairly and adequately represent the interests of the class because each Representative Plaintiff has a typical, if not identical, claim to that of each class member.  Each is willing to be the representative of the class in this action and each understands the duties attendant thereto.

19.

The City, EPB and EPB Telecom have acted on grounds applicable to each class member in that it has taken a valuable property right belonging to each class member, without compensation, making appropriate injunction, declaratory relief, and the imposition of a judgment for damages, including punitive damages and attorneys’ fees, applicable to each member of the class.

20.

The class is so numerous that joinder of all class members is impractable.  For example, the cable line that passes through the property of the Representative Plaintiffs extends for approximately ten miles.  Attached hereto as “Exhibit 2” is a map showing the relative location of that cable line.  This map, depicting only one of many cable lines in Hamilton and adjacent counties, shows that the cable line crosses the property of at least 75 owners. 

WHEREFORE, the Representative Plaintiffs pray that:

1.

Process issue and be served upon the City, EPB, and EPB Telecom requiring them to answer in accordance with law.

2.

The Court certify the Class as set forth in this Complaint.

3.

The Court Order notice to the class as required by law.

4.

The Court conduct a trial in this matter and award the class relief pursuant to T.C.A. Section 29-16-101 et. seq. and common law for compensatory damages, punitive damages, attorneys fees and costs.

5.

That the Court award Plaintiffs pre-judgment interest pursuant to T.C.A. § 47-14-123.

6.

That the Court award the Representative Plaintiffs a fee for their service.

7.

The Class have further general relief.

Respectfully submitted,







CAVETT & ABBOTT, PLLC







By:  _______________________________








John C. Cavett, Jr., TN BPR #9388








801 Broad Street, Suite 428








Chattanooga, TN  37402








(423) 265-8804

COST BOND

I hereby acknowledge and bind myself for the prosecution of this action and payment of all costs in this court which may at any time be adjudged against the plaintiff in the event said plaintiff shall not pay the same.  

Witness my hand this _____ day of January, 2009.  






By: 


















________________________________






John C. Cavett, Jr. 






BPR # 9388
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