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IN THE CHANCERY COURT FOR HAMILTON COUNTY, TENNESSEE

COMCAST OF THE SOUTH,
A Colorado General Partnership

Plaintiff, NO. 08-0291
PART 1
ELECTRIC POWER BOARD OF
CHATTANOOGA

Defendant

\./\/\./\./\/\/\/\/\/\J\—/V\/

MEMORANDUM OPINION AND ORDER

1. THE BACKGROUND

On April 22, 2008, Comcast of the South (“Comcast™), a Colorado general
partnership, filed its Complaint against the Electric Power Board of Chattanooga (“EPB”).
Comcast is a franchisee that provides internet, cable and telephone service to the Chattanooga
metropolitan area. EPB was created by private act in 1935 to provide electric service to the
Chattanooga metropolitan area. EPB is a part of the City of Chattanooga. Several years ago,
EPB was authorized to provide telephone service pursuant to Tennessee Code Annotated § 7-
52-401 et. seq..

In 1999, the General Assembly enacted legislation which would permit
municipalities, which offered electric service, to offer also “[c]able service, two-way video
transmission, video programming, Internet services, or any other like system....” Tenn. Code

Ann. § 7-52-601(a). EPB has decided to enter the cable/Internet business. Comecast has filed
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this lawsuit both alleging that EPB’s proposed plan violates Tennessee law, and requesting a
declaratory judgment that EPB’s plans violate state law. Comcast thus requests injunctive
relief, to the extent appropriate.

Presently, there are three Motions pending before the court. The first Motion was
Comcast’s Motion to Shorten Defendant’s Time to Respond to Written Discovery, which
motion was filed on May 9, 2008. EPB has objected to that Motion. Second, EPB filed a
Motion for a Protective Order, on May 15, 2008, seeking a stay of all proceedings pending a
decision on its Motion to Dismiss filed the same date. Third, EPB filed its Motion to Dismiss
or, in the Alternative, to Stay. The motion to dismiss, if granted, would be dispositive of the
Complaint. Comcast’s case would be dismissed. In the alternative, EPB has requested the
court to suspend any proceedings in this case until earlier, related litigation in Davidson
County is finally decided and resolved. It appears to the court that the Davidson County
litigation has been resolved, at least at the trial court level.

Basically, EPB bases its motion to dismiss on three legal positions. First, EPB
contends that this court has no jurisdiction because there is a prior suit pending in Davidson
County. Second, EPB argues that Comcast filed this lawsuit prematurely and that the case is
not ripe for decision. Third, EPB asserts that the Tennessee Valley Authority’s approval of
EPB’s electric plan and the inclusion of certain TVA - mandated terms and conditions on
EPB acts to pre-empt state law because TVA is a federal agency.

Comcast has various responses. First, Comcast points out the standard to be used for
motions to dismiss. The allegations of the complaint are deemed true and correct. Second,

Comcast denied the applicability of the doctrine of prior suit pending. Third, the Complaint

o




has merit because EPB is, or will be, subsidizing its cable/Internet services by use of
revenues generated by the sale of electricity. Comcast alleges that such subsidization would
be a direct violation of law. Fourth, the TVA-EPB contracts do not pre-empt state law.

The parties argued the Motion to Dismiss or Stay on June 9, 2008. The attorneys for
both sides were informative and eloquent in their presentations. The court pretermitted acting
on Comecast’s Motion to Shorten Time and impliedly granted EPB’s Motion to Stay
Discovery pending a ruling on the Motion to Dismiss. The court took the matter under
advisement to await the decision in Davidson County and to study the parties’ factual and
legal arguments.

II. THE ISSUES

First, should Comcast’s Complaint be stayed pending a final order in the Davidson
County case? Second, should Comcast’s Complaint be dismissed for any one or more of the
reasons advanced by EPB? Third, should EPB’s Motion to Dismiss or for a Stay be denied,
for one or more of the reasons advanced by Comcast, thus permitting the discovery process to
begin pending further hearings?

I11. THE DISCUSSION

A. The Factual Background.

EPB is going to construct a fiber optic network for its electric service. The new
system is supposed to contain over 6,900 miles of fiber optic network that will be state-of-the
art. Later, EPB can use the same fiber optic network to deliver cable and Internet services,
when offered, to the homes and businesses of its electric customers. Exhibit A to the

Complaint is a copy of EPB’s Business Plan for Providing Fiber to the Home. The fiber to




the home network is going to be financed through a bond offering for $219,830.00. The cost
of the new fiber optic network is approximately 169 million dollars. The description of the
bond offering is set forth in Exhibit A to Comcast’s Motion to Shorten Time to Respond to
Written Discovery.

Then, EPB’s Electric Division will loan 60 million dollars to the EPB Cable and
Internet Division to fund the cable/Internet’s portion of the fiber network system and initial
operating expenses. The record contains references to the various filings EPB has made with
the comptroller and meetings, mandated by law, which have been held on EPB’s plan to offer
cable/Internet Services. EPB has been authorized to proceed with the cable/Interest project.
EPB’s proposed fiber optic network for its electric system has been proceeding
notwithstanding the filing of the two lawsuits against EPB.

This lawsuit was filed to prevent EPB’s entry into the cable/Internet industry on the
basis of EPB’s alleged violation Tennessee law on subsidization. Comcast attacks EPB’s
proposed plan as illegal for several basic reasons. First, Comcast asserts EPB is violating the
law by using the Electric Division to construct the fiber optic network. The Electric Division
is paying the entire cost of building the network. Comcast asserts that EPB’s Cable and
Internet Division is getting a huge financial (illegal) break because it is not having to pay
initially for the cost of constructing the fiber optic network. EPB replies that it would still
construct the fiber optic network for only its electrical system regardless of whether or not it
was going to offer cable/Internet services in the future.

EBP is pledging it electric revenues as the source of payment for the bonds that were

issued to finance the construction of the new fiber optic network. Comecast asserts that the




projections for EPB’s cable/Internet business are not well grounded. If the cable and Internet
Division obtains a smaller share of the market than projected by EPB, i.e., 35%, then EPB’s
cable and Internet revenues will be insufficient for the Internet and Cable Division to repay
its loan to the Electric Division. Then, electric revenues will have to be used (instead of
increasing cable/ Internet rates) to repay the bonds. Such repayment of cable/Internet costs
by electric revenue would be a cross-subsidization of the operations of the cable/Internet
Division. This is another way EPB is violating the law. EPB responds that no one can
predict the future; however, EPB feels its projections are solid and that the Cable and Internet
Division will be able to meet its financial commitments.

B. The Prior Suit Pending Doctrine.

EPB argues that this court does not have jurisdiction to consider Comcast’s Complaint
under the prior suit pending doctrine. Earlier in 2007, the Tennessee Cable
Telecommunications Association (“TCTA™), of which Comcast is a member, sued EPB in the
Chancery Court for Davidson County, case number 07-02145. The case was assigned to
Chancellor Ellen Hobbs Lyle. She dismissed the case on April 14, 2008, as a result of EPB’s
second effort.

Then, this case was filed in Hamilton County by Comcast. However, TCTA filed a
Motion to Alter or Amend Judgment in Davidson County on May 12, 2008. Counsel for EPB
argued that the pendency of the Davison County litigation deprived this court of subject
matter jurisdiction. There were two lawsuits in two State courts seeking the same basic

relief.




The court rejects this ground as a basis for relief to EPB. First, Chancellor Lyle has
denied TCTA’s Motion to Alter or Amend Judgment by Order filed June 27, 2008. There is
a question about whether the TCTA lawsuit is pending or not. EPB filed a Supplemental
Memorandum on June 30, 2008, that sets forth its contention that the first case is always
pending until there is a Final Order entered and/or the time for appeal has expired. The Order
of Chancellor Lyle was filed on June 27, 2008, overruling TCTA’s Motion to Alter or Amend
Judgment, may or may not be final before this case in Hamilton County is finally resolved.
The Davidson County decision may be appealed, which EPB contends means the first case
filed in Davidson County is still pending.

Second, this court does not believe that the TCTA lawsuit would bar this lawsuit,
even though it seeks the same relief as Comcast does in this case, because Tenn. Code Ann. §
7-52-609 provides:

Civil actions. - A franchisee under chapter 59 of this
title operating in the service area of the municipal electric
division providing services under this part may bring a civil
action for injunctive or declaratory relief for a violation under
this part, and may recover actual damages upon a showing of a
willful violation under this part. Jurisdiction and venue for such
action shall be in the chancery court in the county where the
alleged violation is occurring or will occur. Such actions shall
be scheduled for hearing as a priority by the court.
Based upon this statute, the court would not dismiss or stay Comcast’s Complaint for two
reasons. One, TCTA is not a franchisee under chapter 59. TCTA is composed of

franchisees, including Comcast. TCTA has the same interest and points of view as its

members, who are franchisees. However, TCTA is not a franchisee. In this court’s view,




TCTA did not have “standing” to file the lawsuit in Davidson County. Section 609 limits
lawsuits to franchisees.

Two, jurisdiction and venue for any such civil action are in the county where the
alleged violation “is occurring or will occur.” If there is, or will be, a violation of the law by
EPB, such will occur in Hamilton County, not Davison County, in this court’s view.

It 1s upon this second reason, § 7-52-609, that the court strongly relies upon in
reaching its decision on the first legal position advanced by EPB. The court makes this ruling
despite TCTA’s seeking the same basic ruling and relief in Davidson County that Comcast is
seeking in this court. TCTA is the wrong plaintiff that filed in the wrong court.

C. The Violation/Ripeness Issues.

Comcast contends that EPB’s planned cable/Internet business will violate Tenn. Code
Ann. §7-52-603(a)(1)(A), which provides:
A municipal electric system shall establish a separate
division to deliver any of the services authorized by this part.
The division shall maintain its own accounting and record-
keeping system. A municipal electric system may not subsidize
the operation of the division with revenues from its power or
other utility operations.
Comcast asserts that EPB is violating this provision because EPB’s Electric Division
is paying for the entire cost of the fiber network. Thus, Comcast charges that the playing

field of competition becomes tilted in EPB’s favor because the cost of installing the fiber

optic network is the primary capital outlay for entry into the cable/Internet market.




The court has not found any appellate decisions on these statutes." Therefore, this
court will provide some issues for appellate construction. The court holds that the term * the
operation of the division” does not include the construction of the fiber optic network. There
are two reasons for this decision. First, Tenn. Code Ann. § 7-52-601(a) grants a municipal
electric board the right “[t]o acquire, construct, own, improve, operate, lease, maintain, sell,
mortgage, pledge or otherwise dispose of any system, plant or equipment for the provision of

*

cable service...Internet services....” Thus, the General Assembly used just one word,
“operate”, in § 603(a)(1)(A), instead of the entire laundry list of words used in § 601(a). The
various words in § 601(a) have different meanings. The principle of expressio unius applies.
The prohibition set forth in § 603(a)(1)(A) applies to “operation” and not all of the other
words used in § 601(a). Thus, EPB’s using electric revenues for the construction of the fiber
network does not violate § 603(a)(1)(A)’s prohibition of using power or other utility revenues
to “subsidize the operation of” the cable/Internet business.

Second, subsection (a)(1)(A) does not control the “construction” of the network , just
the “operation” of the Cable and Internet Division of EPB. Subsection § 603(a)(1)(B)
applies and controls the “construction” of the network. This subsection reads as follows:

(B) A municipal electric system may lend funds, at a
rate of interest not less than the highest rate then earned by the
municipal electric system on invested electric plant funds, to

acquire, construct, and provide working capital for the system,
plant, and equipment necessary to provide any of the services

" However, Judge Koch has considered the prohibition against cross-subsidization, contained in Tenn. Code
Ann. § 7-52-402. He spoke of the general meaning of a subsidy and the harm that could occur through cross-
subsidization. The court affirmed a hearing officer’s determination that the Electric Division had not cross-
subsidized EPB Telecom, EPB’s Telephone Division. US LEC of Tennessee, Inc. v. Tennessee Regularatory
Authority, No. M2004-01417-COA-R12-CV, 2006 Tenn. App. LEXIS 243 (April 17, 2006).




authorized by this part; provided, that such interest costs shall
be allocated to the cost of such services.

This is what EPB proposes to do: the Electric Division will loan funds to the Cable and
Internet Division. EPB is doing what the General Assembly specifically authorized.

This conclusion leads the court to discuss EPB’s major point: ripeness. The lawsuit
filed by Comcast is a declaratory judgment action. These type cases are permitted by Tenn.
Code Ann. § 29-14-101 et. seq. The appellate courts have repeatedly held that there must be
a real, present controversy before a court can declare the parties’ rights.

For example, in Nashville Trust Co. v. Dake, 36 S.W.2d 905 (Tenn. 1931), our
Supreme Court, speaking through Justice Chambliss, made the following pronouncements.

The expectancy of Mrs. Wilson, forty-seven years of
age on the filing of this bill, is stated to be something more than
twenty years. Obviously, if this were all, the bill would be
premature, either under the Declaratory Judgments Act, set up
in the bill, or under the general authority of a Trustee to seek
the aid of the Court. "The statute does not contemplate
declarations upon remote contingencies," or upon abstract,
remote or incidental questions. Hodges v. Hamblen County,
152 Tenn. 395, 277 S.W. 901. Nor will a bill lie by a trustee to
construe a will unless the Court can afford immediate relief.
The Court will not declare future rights, or decide upon and
determine contingencies which may or may not ever arise.
White v. Kelton, 144 Tenn. 327, 232 S.W. 668.

Id. See also McClung v. City of Elizabethton, 105 S.W.2d 95, 100 (Tenn. 1937).
The same issue was recently addressed in Mills v. Shelby County Election Com'n, 218
S.W.3d 33 (Tenn. Ct. App.), perm. app. denied (2006). Mr. Mills filed a lawsuit and alleged

that legislation authorizing the use of electronic voting machines would violate the Tennessee




Constitution. The trial court dismissed the lawsuit. The Court of Appeals affirmed the trial
court’s decision by saying (among other things):

[Tlhe Declaratory Judgment Act exists to "settle and to afford
relief from uncertainty and insecurity with respect to rights,
status, and other legal relations." T.C.A. § 29-14-113. Although
the statute is to be liberally construed, id., it is well settled that
"certain limitations must be placed upon the operation of the
statute." Johnson City v. Caplan, 194 Tenn. 496, 253 S.W.2d
725, 726 (Tenn. 1952). Several of these limitations were
discussed by our Supreme Court in State v. Brown &
Williamson Tobacco Corp., 18 S.W.3d 186 (Tenn. 2000), to
wit:

[A] declaratory judgment action cannot be

used by a court to decide a theoretical

question, Miller v. Miller, 149 Tenn. 463, 261

S.W. 965, 972 (1924), render an advisory

opinion which may help a party in another

transaction, Hodges v. Hamblen County, 152

Tenn. 395, 277 S.W. 901, 902 (1925), or

"allay fears as to what may occur in the

future," Super Flea Mkt., 677 S.W.2d 449 at

451. Thus, in order to maintain an action for a

declaratory judgment a justiciable controversy

must exist. Jared v. Fitzgerald, 183 Tenn.

682, 195 S.W.2d 1, 4 (1946). For a

controversy to be justiciable, a real question

rather than a theoretical one must be presented

and a legally protectable interest must be at

stake. Cummings v. Beeler, 189 Tenn. 151,

223 S.W.2d 913, 915 (1949). If the

controversy depends upon a future or

contingent event, or involves a theoretical or

hypothetical state of facts, the controversy is

not justiciable. Story v. Walker, 218 Tenn.

605, 404 S.W.2d 803, 804 (1966). If the rule

were otherwise, the "courts might well be

projected into the limitless field of advisory

opinions.”

Id. at 193.
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Id. at 39-40.

Comcast has the same problem here. The cable business of EPB has not started
operating. EPB’s limited Internet service does not use the new fiber optic network, which
has not yet been finished. We do not know what will happen in the future. For example,
EPB projects that it will be able to provide cable/Internet service to 35% of its electric
customers. Comcast opines that EPB’s share of the market will be less than 35%. Thus, if
Comcast is correct, then EPB’s funding from the cable/Internet Division will not be sufficient
to pay its debt, at least at its projected rates, thus requiring the use of electric funds to cover
the shortfall. Such “covering” of debt would violate the cross-subsidization provision and
result in higher electric rates. However, we will not know the answer to the questions until
EPB offers the services, customers accept or contract for the services, and revenues and
expenses are counted.

The court concedes that Tenn. Code Ann. § 7-52-609, quoted above, uses the term
“where the alleged violation is occurring or will occur.” It is important that this phrase is
contained in the sentence providing for jurisdiction and venue of the court. The court
interprets the phrase to place venue in the chancery court where such a violation “is occurring
or will occur.” This phrase does not mean the court can decide declaratory judgments on
hypothetical projections or theoretical arguments.

On Page 17 of EPB’s Memorandum in Support of Its Motion to Dismiss, filed on May
15, 2007, EPB points to Comcast’s use of the future tense of verbs used by Comecast in its
Complaint. The court agrees that the issues presented by Comcast are not ripe for decision.

They are theoretical, contingent and speculative. The court’s view in this regard can be seen
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