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IN THE CHANCERY COURT FOR THE STATE OF TENNESSEE
CTWENTIETH JUDICIAL DISTRICT, DAVIDSON COUNTY, PA}}'}T j1i}

TENNESSEE CABLE )
TELECOMMUNICATIONS } ;
ASSOCIATION, _ ) R
: . o : - ) -: - W‘E %
Plaintiff, - - ) S ‘f“g&_} e
V.. ; NO.07T2145 00 T R(BE T 7
. S S - - SRR 1
ELECTRIC POWER BOARD OF ) poaEn E S
_ CHATTANGOGA, ) o @
o . ) . $H“;;éz ;3‘;5;
Defendant. } p .3: ‘;‘.": oo

MEMORANDUM AND ORDER

This lawsuit was filed by a trade organization of ownets arid operatorsof franchise

- cable systems in_Tennessee. They seek for this Court to invalidate a proposal of the

mupicipal electric system of the City of Chattanooga, the Electric Power Bb’@fﬁ' (“EPB”), 10

provide cable television and high speed Internet access to ifs Customers. E?ll-?:’ s proposal is

_ i

competitive to the plaintiff’s members, and the plaintiff claims unfaitly competitive. The
: : |

plaintiff asserts that the financing projections for the networl stated i EPB is business plan

. eubmitted fo. the State Comptroller are unrealistic and that the City’s ele’c%n'c system will
ultimately be called upon to subsidize the cable/Internet systeri ifxvi'olation -of
anticompetitive protections provided in Tennessee Code Annﬂtated‘ﬁc‘tioﬁ"?:'sz—ﬁ%.

‘ [
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Preliminary to the merits, however, is the issue of the auﬂionty csf aDav 1&son County

court to decide a lawsunt concerning municipal cable and internet service in Ghattanooga

It is this threshold issue which first brought the case before this Coust'and qn which the
N o

procecdmgs are now stalled. o | §' |
et

At first thc Court concluded, in ruling on a preliminary motiod filéd by#xe defendant
for improper venue, and failure to join the City of Chattanooga as ‘an mdmﬁensaﬁiewrty, hat

this Court had subjhect matter jurisdiction and thai venue Was pmperm]i‘sawdﬁﬂn Goum:y, :
- : -1 '
The defendant, then, filed amotion to reconsider pursuant to 54:02-of ‘li’he:"fenneﬁsce

Rules of Civil Procedure, along with other motions for dismissal. The motzoti' to reconsider

contained new a;nd supplamental authorities which led the Court 1o coniduct fuimerresearch.

From these sources, the Court conclides that its initial analysis was mcorrec’t ﬁnd forseveral

‘ e |
. reasons this lawsuit canmot be maintzined in Davidson County. L

i
Aithough those reasons are detailed below, the essence of the 'Ct‘)m%'t"s* deciston is
simple. Usually when lawsuits pertaining to out-of-county matters ‘ai'e 'ﬁléd'inz]l)avidsan :

County Chancery. Court it is because there is 2 regulatory componen't to tlm gause of action:

compliance with or action by a branch of State Government related to thé subject of the

lawsuit is based or occurs in Davidson County thereby prov1dmg Junsdlcnc m and venue in

thls Coust.

When ﬁrst reviewing this case, the Court concluded ﬁiﬁf’“ﬁi&"ﬁ'@“‘é‘é “contained a
. | :

regulatory aspect which supplied jurisdiction and venueto this Couyt. Afier t%ie‘ supplemental

B

: |
2 SRRSO WY
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ﬁlméé, ﬂlc;ﬁgﬁ, &1& Court concludes otherwise. The Court concludes ‘tha‘t thc recmrement of-
Tenﬁessee éode Axmo‘fated section 7-52-602(1) and (2) thata mumcipal élecma system filer
a business plan for proposed cable and Internet service with thc State Confptmller is a
directory provision in the statute, not a mandatory one. Ditectory” umier Teennessee law
denotes action reqﬁired 10 assist in orderly compliance with a statute and 18 no{;ssanual o
the main ebjecﬁ.ve of the statute. The legal significance of the “directory” or “manda’cory’

dasuncuon is that failure to comply with a directory requirement does not havc the effect of

invalidating govemmental action to which the requirement relates.

Thus, even if the effect of the business plan filed by the defem’iiant with the
Comptroller ultimﬂtaly results, as the plaintiff clamms, in an illegal CIDSS—QH‘DQI?Y in violation
of the Act, the ﬁliﬁg of the plan with the Comptroller, being only d’lrectury, ddes not provide
- abasis forin valldaung subsequent action by the local govemmcnt ccm:dmgiy, ifthe action
in Davidson County—filing with the Comptroller—can not furnish s;bams r mvahdaung |
the defendant’s cable/Internet proposal, there exists no illegality or cause of agtion whzch has
oc;;urred in Daﬁéson County to provide this Court with subject mﬁéfj'uﬂﬂdmﬁcn'o‘r venue. -
Under these circumstances, the defendant’s motion to reconsider resulti;ﬁg" in dismissal of this

case must be-granted.

. The authorities and detailed reasoning on which the Court bades itsdecision are 45

follows.

Tl
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_Facts, Plaintiff’s Legal Theo Prior Motions = 1

e A

The. Clty of Chattanooga proposes to build a fiber optic commumcéﬁbna’network for-

LI .{.,,

the area served by EPB. Among the services and benefits of the proposal is feﬁthe nctwork
prov1de cable tciewsmn and high speed Internet access to EPB Cﬁ'éTOfﬁEi:?." As noted

above, that scw‘ic;e results in competition for the present operator of the franchise cable

!
!
television system for the area. R

Lo
Chattanooga g proposal 13 addressed in Tennessee law. Recogmzmg tﬁrc potential to
broaden the access of citizens of all income levels to broadband commu@oaﬁons the
- Tennessee General Assembly enacted Tennessee Code Annotated secmm 7- 52 601 et seq.
- (the “Cable Act’} The statute authorizes mumicipalities, aperamg an e’letmc plant o

gonstruct and operate a system for the provision of cable and Internet’ sem €s mthm the
mumclpahty s service area. Recognizing, though, the potential for ant‘;t‘;Olélp. i itive cqnduct
given the power of municipalities in the market and their ablhty fo g‘éncraﬁe revenue, the
- Tennessee General Assemobly, in section 7-52-603 of the Cable Act, pracludés -1:([.1111101}:;31

electric systems from cross-subsidizing the operation of the cable/Internet) with revenues

from the mummpahty s power or other utility operations. SRR O

In challenging the legality of the Fiber Optic Broadband Busmess P]%n proposed by
EPB, TCTA asserts in paragraphs 15-20 of its Complaint that the Piaﬁ umeahsﬁcaﬂy
underestunates costs and overestimates gross revenue such that 1t is me*wtabic that the

c:able/lntemet will not be able to repay its loans from the electric syste‘_m. Tlus shortfaﬁ will
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* require the latter 10 subsidize the former in contravention of the Cable Act. Tih‘e' cause of
action TCTA asserts to redress this alleged statutory violation 15 a declaratoi:y judgment

actmn Tennessee Code Annotated sections 20-14-101, ef seq. ' ¥
: L

Thls case was first before the Court on a motion to dismiss ﬁled’ by ﬂﬁ‘e"defendam;

That motion was not a direct challenge of & motion o dismuss fox fmiurc fo state a claim but,

- — ,..n.._ .

instead, a chalienge io the lawsuit being filed in Davidson County, as an 1mpropf:r venue, and

for fatlure to join the City of Chattanooga as an indispens able party. The*defeﬁdant as.serted
1:

that the municipal system and its financing of the network are located il Chaﬁﬁnaogm hence

venue is improper.in Davidson County. ‘ l

The motion to dismiss required the platntiff to identify its precxse 1e§a1 theory for

declaratory judgment. The plaintiff’s opposition to the motion to dismiss for: mprope:r venue

and faﬂure to join the City identified that the statutory vehicle it 1s usmg to estabhsh verne
n Dav1dson County is Tennessee Code Annotated sections 7-52- 602'and 52-609; The
former requires a mummpal electric system to file a detailed "busmass plajwnh the State
Comptroller c:;f thé Treasury located at the State Capitol in Nas‘mqlle:

§ 7-52-602. Required procedures to offer services |

To provide the services authorized under this part, the govefnifig bea:rd of the
numicipal electric system shall comply with the following procedure:

(1)  Upon the approval and at the direction of the goveriiiig tioard, = -
the mimicipal electric system shall file a detailed business plan-with the office
of the comptroller of the treasury that includes a three-year cost benefit
. analysis and that identifies and discloses the total projected direct cost and
indirect cost of and revenues to be derived from providing the- proposed

it s 1
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services. The plan shall also include a description of the quality afid ledel of
services to be provided, pro forma financial statements, a detailed ﬁnaﬁcing
~ plan, marketing plan, rate structure and any other information requested by the
~ gdirector of the division of local finance; S

(2)  After review of the plan, the comptroller of the tréasmr},% ‘shall
provide a written analysis of the feasibility of the proposed business planto the
chief legislative body of the municipality in which the municipal electric
system is located and the governing board within sixty (60) day$; pm#ided,
that the calculation of the time to file the comptroller's written analysis shall
not commence until the business plan is complete. Upon expiration ot the
sixty-day period, the govemi:ragboardmaypmcae&m&thoutthcmtten alysis
of the comptroller; ' i

(3)  Ifthe governing board determines to proceed, it shall @ub‘gﬁs‘h, m
a newspaper of general circnlation within that area, a notice of its ititent to
proceed with the offering of additional services. The notice shall inglude a
general description of the business plan and a summary of thie governing
board's findings on such plan. Thenotice shall also specify a date on which the
govermning board shall conduct a public hearing on the provision of such
ServiCes; R R

(4)  The governing board shall conduct a public he"aﬁn’g%oﬂ the
provision of such services. No sooner than fourteen (14) days after such public
hearing, the governing board may consider authorizing the provision of
additional services. A municipal electric system may provide additional
services only after approval by a two-thirds ( 2/3 ) majority vote of the chief
Jegislative body of the municipality in which the municipal electric system is
located or by a public referendum held pursnant to subdivision (5); and

(5) Upon a majority vote by the chief legislative’ bo&)‘i(' of the
municipality in which the municipal slectric system is located that & public
referendum should be held on the question of whethes the muﬁic_ipaﬂ electric
system may provide additional services, the chief legislativeﬁody; of such
punicipality may direct the county election commission to hold ateferendum
on such question. In order for the question to be placed on the ballot, the chief
legislative body shall so direct not less than sixty (60} days before zla.zegular
general election. Upon receipt of such direction from the chief legislative
body, the county election commission shall place the question on tﬂ\e ballot.
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The referendum shall only be held in conjunction with a regular’ ge?mml‘
clection being beld in the mupicipality and only registered voters ofjsuch
municipality may patticipate in the referendum. The question 1o appear 01 the
ballot shall be: : :

“FOR THE MUNICIPAL BLECTRIC SYSTEM ~PROVIDING
ADDITIONAL SERVICES” and “AGAINST THE MUNICIPAL BLECTRIC
SYSTEM PROVIDING ADDITIONAL SERVICES.” o

TeNN. CODE ANN. § 7-52-602 .

The second section, 7-52-609, is a statutory jurisdiction and venue provision specific

PR TR | S i

to the Act which specifies that jurisdiction and verme shall be “in the chaficery Court in the

county where the alleged violation is accurring or will occur.”

Implicit in filing a plan with the Comptrolier, the plaintiff argues, 1% that the plat
comply with the Cable Act, including the prohibition in section '?-52’—‘”6“()3‘“{1‘59,’311:& CTO8S-

subsidizing. That EPB’s Plan will result in a eross-subsidy to remedy the c%rtain shortiall
. of the unrealisﬁp; projections, the plaintiff argues, renders the Plan noné‘:omplian’t and
: = viﬁlaﬁve of sécﬁén 7-52-602(1) and (2) that the municipal elet%tric ayst_érfz 'ij;;évﬁlit;dami}éd
Plén fo tﬁe Cotﬁﬁtralier. Submitting a noncompliant plan to the Comi:eh?ol!:‘r‘,’rhé plamtrff

. . argues, siates.a claim for a violation of the statute in Davidson County.

Upon initial consideration of argument of counsel and reviewing the statute,

particularly section 7.52-602(1) and (2), the Court concluded that the ijxrptmller’s role
R ) = » g ° | o

 under the statute was not advisory but regulatory. Inso concluding, ﬂ:Lé?Ct)u¢ was persuaded

L ; S
by the plaintiff’s policy argument that regulation to troubleshoot and identify viotations and

!
: e
7 RES

H
i
|
i
i
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problems on the front end before a cable/Internet plan is jmplemented miakes iseﬁse end is
needed. The Court was persuaded by the policy argument because sechon 7- 52 602(1) and
(2) is silent and does not charactetize the Comptroller’s role. Inthe absénce d? explication
and case law, the. Cmurt defaulted to the policy argument made by the Eféfénd ant’: 'Fﬁi’ﬂm;
nusunderstandmg the xmphca’emns of the plaintiff's theory under sectiod 7 -52—602( 1) and (2}

: aﬂd thmkmg that the plaintiff was assetting the Comptroller had erred in not haﬂtmg the Pla:n

| fmr its alleged cross—su’bs:dy effect, the Court concluded that exercise o’ftﬁe Q’,‘om];straﬁer 3
- regulatory authority in violation of the statute or arbitrarily or capncmusly }-)l%ﬂdes a 1cgai -
| .basis-r(éﬁ‘;ject m;at;‘er jurisdiction and venue) for a declaratory aaﬁbn"ﬁeforjlthls%(}ourt in
Davidstm‘.r County. | Accordingly, the Court denied the motion to dismiss for 'impro§:é£ Vcﬁl;ﬁ'
. and failure to joint the City of Chattanooga. o ”

But now having conducted gdditional research from the new aﬁd; supplemantal
authoﬂﬁés and reésaning provided on the motion to reconsider, an.d.zl.l.z;d;s.rst;ndmg that t‘ne
plaintﬁfé fo-c:us‘ 15 not on an error by the Comptroller but misconduct by the d]“efm‘:lant inthe
act of subrmtﬁng an illegal plan in Davidson County, the Court concludefs that its legal

aniﬂyms in d1stmgmshmg under section 7-52-602 between adV1sory and 1egulat0ry with

refarence to thf: Compﬁollcr’s role was the wrong legal analysis. T T
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The | éoﬁaéti analysis is whether section 7-52-602(1) and (2 f'is” “"ﬂﬁiif&btory” or
“maﬁdatory.” ’fhat;icsignation i8 legaily gignificant because it “dem’ceé"%ﬁeﬂi‘%f'mé failare
to comply with a p;irﬁ(:ular procedural step will or will not have the eff?‘ec.tt:nf'ihvalidating
govermneﬁtal actic;x to which the procedural requirement relates.” 73 AM IW.‘ZDQ S‘mtutes

-' § 11 (200 i). “I Thé prescribed duty i8 essential to the main objective"cfﬁ'staﬁﬁé;tha'statute

ordinarily is ‘mandatory,’ and a violation will invalidate subsequent p'rdca’ediﬁgs under it.”

Jd.  On the other hand, where the duty is “not essential to accomplishingythe principal
- putpose of the statute but is designed to ensure order and prompiness, thiestatute ordinarily
is “directory,” and a violation will not invalidate subsequent proceedings uniess prejudice1s

shown.” Id.

In determining whether the legislature intended a statutory provision to
be mandatory or directory, the courts consider the plain meaning of thE words

nsed, as well as the entire act, its nature and object, the consequences that
would follow from each construction, legislative history, and statutory ontext.
Statutory requirements which are intended to serve primarily as guidelines for
the orderly conduct of public business are more likely to be considered
. directory rather than mandatory. SR IR S

Generally, courts construe a stafutory provision as mindatory when the
power or duty to which it relates is for the public good. Accordingly,la statute
. affecting the public interest and promoting justice which prescribes the manner
of performance 13 generally mandatory. S

On the other hand, where a construction which would infpose an
absolute duty would clearly militate against the interest of those in whose
interest the law was enacted, the courts will construe the law as permissive.
Moreover, where the dereliction of an individual can only have an adverse

effect on that individual’s own privaterights, the individual will not be rescued

0 R il

e e
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i
i
.i

from the consequences of a callous indifference to, or willful disregatd of,
_ plain statutory requirements. o 3[ ,
SRR
Id. Tenmessee law is in accord. Stiner v. Powells Valley Hardware Co., 4 Buifer 99, 168
Tenn. 59, 75 8. W.24 406 (1934); State of Tennessee ex rel. Estep v. Shell, 1992 WL 184690

(Tenn. Ct. App)-

Applying these legal authorities to section 7-52-602, the Court cdﬁﬁl’ud?ﬂ*xat'thepaﬂ

of the statute, subsections (1) and (2), pertaining 1o submission of'aﬁusﬁeﬁﬁ"plan tothe

Comptroller is merely directory. Although helpful in ensuring the ordefly fibancing and -
developmentofa municipal cable network, submission of a business plai to fﬁTCompimﬂer,

the Court concludes, is not essential to accomplishing the principal purpose Tof the statute.

A o L
In concluding that submission of the plan by the Cornptroller is directory, ‘th‘g Court adopts
herein by reference the reasoning and authorities at pages 5-10 of deféndant’s February 7,

2008 Memorandum in Support of Defendant’s Motion to Reécomsider. Particularly

compelling to the Couxrt is the defendant’s emphasis on subsection 2 of" se'ejﬁan 7-52-602.
| ‘ : L :

- That subsection provides that the municipal electric system can proceed fﬂ&aﬁs public

hearings and vote on the Plan sven if the Comptroller fails to ‘praVidéfa timely analysis:

(2)  After review of the plan, the comptroller of tha'-ireasx%iry shall
provide a written analysis of the feasibility of the proposed business plan to the
chief legislative body of the municipality in which the municipal’ electric
aystem is located and the governing board within sixty (60) days; provided,
that the calculation of the time to file the comptroller's written anal@;is shall
not commence until the business plan is complete. Upon e;p""ifaﬁ'c%ﬁ of the
sixty-davperiod, the governing board may proceed without the Written apalysig
of the comptroller; [emphasis added] . . . . R

10 | e
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- 1t follows, I_ﬁen, that if sybmitting a business plan t0 the Cc@?ﬁaller m Davidson
County, under secﬁbn 7-52-602(1) and (2), even if iliegal or nonmmp’[iant Wlth the Act isw
.merely directory, ﬂl&t act of submission can not be used to invali’dé’fe 'th& defendam’s
'prcxposal 0 fumish cable services. There is, then, no action on the part? of thefdefendant mn
Davidson County t:mm which this Court can declare the defendant’s pia:n mv atid,
| Accordinglﬁr, the Court grants defendant’s motion to repansid?zi a%id c?_ismisses this

R .

case for lack of jurisdiction which also deprives the Court of vepue. =~ T

Defendant’s Additional Mofions

The Ccu:rt’s ruling that the plaintiff’s cause of action for fmlurc of the defe'ndam to

file a compliant plan with the Comptroller pursuant to section 7- 52- 6(}2(1) amd (2) faﬂs 1o

state a claim renders the other motions moot. If, however, it1s decidéd on ?ppeal' that the
plaintiff has stated a ¢laim under section 7-52-602(1) and (Z), widéf that %&émaﬁve, the
Court’s ruling',oxi the other motions is as follows. ‘ t ‘
|
%
(1) .Indispensable Pam—"fhe Court denjes the monan fo altt:lfr or amend its
Ianuary 8, ZOO‘SLmemorandum and order and leaves intact its ﬁemmm tina’i: the Cxty of
Chaftm:mga is ﬁot an indispensable party to the plaintiff's cause af acfkon pumuam o

Tennessee Code Armotated section 7-52-602(1) and (2) that fhe defendan’t ﬁied S

noncompliant plan with the Comptroller.

11

I f .
JU— ;
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|
(2) | Ripeness—Withrespectto ruling on the defendant’s motion for }udgment on

the pleadings based upcsn ripeness, it is necessary at the outset to 1dent1fy prcmsely the-
P

\

plaintiff’s claims. j

' \

The [first claim is stated in paragraphs 15-20 of the Camplamt ﬁrheré ﬂ.‘le piamtiff

vefers to the Plan and other exhibits to the Complaint for the assertion fhat the Plan
:runder\:sumatas ’Ehe anticipated operating costs and overestimates the gross yevemic with

unrsalistic proj ec:tions of market penetration such that the cable/ Imemét opeﬁ:hons* willnot

provide sufﬁcientirevenues to pay loans made to it by the municipal glecttic] systc:m - This-

inaﬁility té pay .the;loans will necessarily require, the plaintiff asserts ,“EP";IH?; At mbmdme tha
: cableﬂntémet in violation of section 7-52-603.
Next, in ité March 3, 2008 Response to defendant’s motion for Jucigment on the

| pleadmg, the plamtiff derives an additional claim from the facts stated in ‘a‘nd: exltubf@s*tu tha :
. complaint. The pla.mt1ff asserts at pages 5-6 that EPB’s electric revenues *mﬁ be used to

- supporthundreds.of millions of dollars of bonds and that the elactnc revazmes are the vehwle
by which funding for the cable/Internet systemis being obtained. The piainﬁff ;onnnues that H
electric revenﬁés‘:aiso provide the means by which more than $200 tmllioﬂ i debt will be-

- gerviced. The piaintiff asserts that EPB’s action is & ﬁnanmal shg}trt Qf h}and” bccause l’t:

enables the cable/Internet venture o obtain all necessary funding while avmdmg gervicing

. the debt. The plaintiff asserts, that the “fact that electric revenues are being pledged to obtain -

12
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fhe necessary financing and to fund debt service, standing alone, miakes dispissal
mappmpnate

- With respect to the latter claim, the Court shajl not conmder it ’Evecau‘ge t.he Cmm

-concludes- fmm.,its,xeview of the complaint and gxhibits therem tha;!: tl'i"e plamﬁff’s clann

- mischasacterizes the information contained in the exhibits. As explamed at pages 4-7 of the

Vo .‘_4,_.

defendant’s March 5, 2008 Reply, the benefits of the Network are not lamited |

or confmed
16 usage for cable/Internet. The benefits will accrue o the electric system’ egardless of
i whether BPB uses the fber network to provide cable/Internet or other non ele%mc Services.
The proceeds of thﬁ electric system bonds will be used solely forEPB’s éleé‘higﬁ‘ system fiber
- project. ’No portibn of the bonds can be used to fund EPB’s cableflﬁtérﬁet'%lsﬁ;jInstead,
| EPB.’sl caﬁlcflntefﬁet plan will be funded through $60 million of iﬁtét"—"déivisinn iolan;,
perzmtted by section 7-52-603 of the Cable Act. ” jL | o
Putting. as1de then, and ot considering the latter claim, the Court re’curTs to plamttff’ s
- ¢lam cancemmg ymealistic projections and an inevitable shortfall in ca‘bif:;']n “fmetrevenues -
. which will result in funding by the electric system. The Court concludes tthls ciaim 18
: | not tipe.. In 50 concludmg the Court notes that plaintiff’s Complmm docs*l;;cwa:ﬁ‘e geapatem '
cross—subsidy ascertainable from the face of the Plan. Instead, th@ all%gaﬁon m the -
| Cﬁmﬁlaéﬁt is 01;.13.; of a resulting cross-subsidy. That allegation seeks fﬁf thig Court to enter
8 mling'.regardliz‘ig events which may happen after the impiam;_r;tftﬁoh of the Plan and,

accordingly, which are hypothetical and do notpresent, at this time, ajusticiablé controversy.

13
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The Court’s additional reasoning ia the defendant’s authorities and argurﬁem:s dt pages 7-10

of its February 22,2008 Memorandwm in Support of Moti

on for Judgmertt on the Pleadings.

3) Failg;_-‘ ¢ to Exhaust Remedies—Reiterating the premise stafed atthe beginning

of this secﬁcn—ﬂlé alternative of the Court being reversed
mth the Cemptrc;ller under secti
| ;ﬁbstantix;e 5l
judgment on the pleadmgs for failure of the plajntiff to exhan
I~ m Ghallmgmg the dcfendant’
‘- stated supra at 8 the Court misunderstood the plaintiff’s cause of action The
that the plaintiff was challenging conduct by the Comptroller in not hg]tmg

plaintiff’s challenge, instead, is to the defendant’

Plan. The Court concludes that if on appeal the plaintiff is found to be ¢

ghts—under that alternative, the Cowrt denies the &efeﬁdﬁm’

s submission to the C’éi'xﬁpﬁ'bﬁ

in its decision t’haﬁi filing a plan

on 7-52-602(1) and (2) is dirét:tb’fy’a‘ﬂjd confers nwo

I3 ‘moﬁon for

gt 1ts admmm’txa‘twe remedies

s filing of an illegal business pla:ﬁ wﬁh tﬁe'Cb"mp”c‘rcﬂlex As

ﬁf‘,durt'behevcd :
the Plan. The

e of an fHegal

orrqzct tha’t & catlse

of action is stated undcr section 7-52-602, then it is not an administrative pr
Court adopts the plaintiff’s argument

action in chancef.y. court if the Court of Appeals decides that section 7-52-6

plaintiff a caisse 6f action. .

T

(4)  Standing—Adopting the reasoning and authorities of ﬂi&?défen

that section 7-52-609 establishies a

Dceedmg. The

jirect cavse of

)2 provides the

RSN R

dam 5 Febmary

22, 2008 Memorandum in Support of its Motion for Judgment on'ﬂie"‘?leadmgs at pages

14
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12-15, and at pages 11-12 of its March 5, 2008 Reply, the Court conchides,

P.16

fpom section

7_52_600 that the General Assembly defined and limited by statute stangigg_’gp i_;riqg civil

actions alleging violations of the Cable Act to a “franchisee . . . operating nthéservice area’

of the municipal electric division providing services.” The face of the pleadiigs establish

that TCTA. is not a franchisee operating in EPB’s service area but is instead

;a8 stated at

paragraph 1 of the Complaint, a “trade organization whose membership consists primarily

of owners.and operators of franchised cable television systenis throughout

fthe State of

Tennessee.” Under the explicit terms of the statute, TCTA does nothave standing tofile this

{awsuit.

It is. therefore ORDERED that pursuant to Rule 54.02 the Court reconsiders 1ts

Janmvary %, 2008 memorandum and oxder, and holds that the abO‘(e-C??PﬁQti‘?‘,i rhatter is

dismissed for failure to state a claim from which it also follows that this Courflacks verue,

* Alternatively, if on appeal it is determined that submission of a noncompliant plan t6

the Comptroller under section 7-52-602 furnishes the plaintiff a cause of _actzonm .D;ajiidsoi;

County, the Court ORDERS, under that alterative, that the defendant’s motior

:fdr 3udgmen’t

' om the pleadings is granted on the basis that the lawsuit is not tipe and 61 e plaiiitiff’s lack

of standing.

13




CLERK AND MASTER

Fax:615-852-5722 ~ hor 14 2008 15:19 17
This is a final order, Court costs are taxed o the plainﬁi’f‘
ELI%-EN HOBBS LYLE )
CHANCELLOR ot

ce:  Johm Farris
Charles Welch, Jr.
James Hollin

W. Travis Parham
Michael Stéwart

Gary Shockley

Joe A. Conner

Misty Smith Kelley

John M. Phillips
 Frederick Hitchcock

T. M}aﬁﬁef& Bahner

Williarm Hannah

Robert Litileton

. Carlos C. Smth
Mark W. Smith
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