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LAW OFFICES OF

SUMMERS & WYATT, P.C.

A Prafessional Corporation

| The James Building
JERRY H, SUMMERS 735 Broad Street, Suite 800
THOMAS L. WYATT

{Chattanooga, Tennessee 37402
JEFFREY W. RUFOLO

JIMMY F. RODGERS, JR.
JAMES T. NEAL
MARYA L. WEGENKA

March 26, 2008

Donna Kelley

Administrator of Personnel
City of Chattanooga

101 Bast 11% Street, Suite 2001
Chattanooga, TN 37402

Re:  City Court Court Officer Greg Beck
Dear Ms. Kelley:
I have been asked by City St Court Officer Greg Beck to write you to express our position

as to the question which has arisen concermng his employment as J ud'gﬁ Sherry Paty’s Court Officer
and his candidacy for Hamilton County Sheriff on the Democranc ticket.

'm

Please be advised that it is our position that Mr. Beck is a special employee of the Office of
the City Court of Chattanooga pursuant to Section 12-19 of the Chattanooga City Code as a member
of the judicial branch and not as an employee of the City of Chattanmga_undar the admimstrative
branch of sovernment. I am enclosing a copy of the Memorandum Opimon a.nd Order entered l::ly
Chancellor Howell N. Peoples of the Chancery Court of Hamilton Cr:-un’gyg Tennessee fcrrl June 13,
2005 in a similar lawsnit based on a previous complaint by City Councilman Leeman Pierce and
others.

Please be further advised that it is our position that there exasts a strong mnstitutitl:mal izsne
under the First Amendment of the United States Constitution and the Gc:tlnparablﬁ: section t?f the
Tennessee Constitution as to the validity of § 2-193 ot the Chattamjaga Eﬂy Cﬂﬂfiﬁ dealing with an
employee of the City of Chattanooga nunnine for election to a public o ice. While I du_mt feel 1 ;
is pecessary for us to address this 13sue at fhis time, I do respectfully submit that there 13 a strong
question as to the continuing validity of this section.

Hopefully this will have adequately explained M. Beck's pﬂsit_icrn in this m;atter. If youhave
any questions please feel free to contact me directly or through the City Attorney s Office.

Tele (423) 265-2385 » Fax (423) 166-5211 » e-mail: firm@summersandwyath.com www.siummersand wyatt.cox
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March 26, 2008

Sincerely yours,

SUMMERS & WYATT, P.C.

JTHS/IT

Enclosure

e City Court Judge Sherry Paty
City Court Officer Greg Beck
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Gec.2-193.  Running for public office.

Whenever an employee runs for election to a public ﬂ_fﬁc:e, the mnstlmancylfl f;rr
which is composed in whole or in part by residents of the City, the employee lsha ?
required to go on leave (1) from and after any public announcement by suc:h EIIIIP nyeel?
his/her candidacy for said public office, or (2) from and :s':fter commencing tfzx act?fa} y
campaign, or (3) from and after having qualified as a candidate for such elgctwe 0 1«::3i
whichever occurs first. The employee shall first use compensatory leavf:, then persona
leave, and then go on leave without pay. Such leave shall E::h:tepd until the employee
withdraws his/her candidacy or until the date such employee is elther fim.a,lly Elﬂc:tﬁd Dlt:
not elected: however, the mayor may grant Suchl le:a*:.re fDI“Ei longer period of 1_:111115 E‘;l
requested by such employee. Nothing contained in this section 511.’:_111 be construe tﬂ‘dﬂ
inconsistent with any applicable state or federal statute or regulation. that may provi F"i
otherwise, and this section shall be supplemental to any such applicable state or federa

regulation or statute.

(AL
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CITY OF CHATTAN DOGA, )) N
TENNESSEE ) RT3
Plaintift, %
)
Y. )
o \
GREGORY BECK, in his
INDIVIDUAL CAF ACITY j;
)

Defendant. -
MEMORANDUM OPINION AND ORDER
laratory

in this matter and took the CAsc uynder

On June 3, 2005, the court held the trial

L.
- ues the following Memorandum

158
2dvisement, Having considered the matier, the Court

Opinion and Order,
L. BACKGROUND FACTS

- ed
not in dispute. Ciy Court Judge Sherry Paty appoimnle

The facts of this case are

as a city court offtcer. Afer being

sMr. Beck™) on August 20, 2004,
r. Beck was appointed by

on February 10, 2003.

Gregory Beck (
his position in the City Court, M

the office of County COTmMmissi0oner

the Hamilion County

r

appointed (0

Commission to fill 2 vacancy it

1 ’

L 8. 2005, the. |
- office of Chattanoogd City court

vr. Beck unlawfully holds/exercises the

alleging tha! Title 3 Section 3.1 of the

' isions of
officer. The Plaintifl’s allegations arc based upon the prov

Chattanoega City Charter (the “Charter Y.
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i ' 1) nl
As a City court officer Mr. Beck performs the typical duties of the position CONMIMOnLY
5 3

' weapon and 15 not d
winesses to the stand, and protecting the judpe. He docs not carry @ p

‘ ity Code (the
~ommissioned police officer. His position 1% defined by the ChaftanoOoga City (

“Code™ Section 12-19, which provides:

' ] T MOore
(a) Each city judge 1S authorized 0 a[:-;:nbn.:mzlr'n;1 or :mp;t;}rfm?ln:n(dlzl:ﬂn nort
' firrnation by the city ©
court officers subject 1o CON | . P oot
i 113 be required by the city COURGLL
+ and condifions as may ; he cl )
:::Efrif::ar so approved by the city council shail 11kﬂw;sa be appn}lrxi:sA
| ' t to section 13.3 of the charter compl .
special policeman pursuan _ e e shall be
(s 1 dance while court 15 10l It
court officer who is in atiendance Wil & e i i1
15) ding city judge and wile €t
under the supervision of the presi oot
* lice and fire department a g
session all members of the po | : e tfver.
' d obey the instructions o .
shall be subordinate to an | O ot
; ' ' t times when a court ©
When court 5 not 1n §esaon, OF @ T und
: when not periorming
-ded for duty in the courtroom, oI '
I:;E: direction c:}; a city judge all court officers shall then be angage;l ;1:.
serving warrants or other court ]:!TGCE:F;. Tl;ﬂ 1;1;3:1;3513;&;; w:;'éla]nwmk
t ofI1CET 50d
other court process served by 2 cou e oy finance
‘ ' dges, the mayor, ana e y |
the city court ¢lerk to the City JU \ t r
E}i,"ﬁcezr i court officer shall be an employee of the office of the ciy

court.

(b) A court officer may be discharged, suspended or stherwise disciplined
by any city judge.

i ity court
policeman. However, testimony revealed that neither Mr. Beck nor the other City

15 1 1 Vi CESa.
courfroOmm duties Mr. Beck worlcs s remayung hours serving pro
[

1. [SSUES PRESENTED

! W’hﬂﬂiﬂr Mr. Beck as a City court officer, “holds any office™ as prohibited
| by the Chattanooga City Charter and City Code.
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' ‘ ‘ ion 3.1 of th
2 1f Mr. Beck holds an office with the Clty, Wh?:thﬂr Title 3 Section 3[1;[:; X ;
| Chatt:anﬂﬂga City Charter violates the separation of powers as marl

the Tennessed Constitntlon.

[1I. DISCUSSION

* ' ive, it | to address
Decanse the court decides the = ot isgue in the negative, it 18 UNNECESSATY

the Constitutional 1ssue.

Title 3 Section 3.1 of the Charter stales the following:

No person, while holding any office or employment under 1t'hﬂ fﬁ:ﬁri
<tale or county government, except the office of notary puI‘r; ic, 1;13 A
1g] id city govermment, . . . 1L W
eligible to any office under sai | L e
' ' he city govermument, ke
erson is holding any office under | :
I;nssess any or all of the qualifications, T become subject tnban}é ;i :LE
disqualifications herein orescribed, his office shall thereby

immediately vacant.

Under the Charler, no persen holding any “officc” with the City of Chatlanooga may also
n ;

I MUMISSIONET,
hold any office or employment under the county poOvermment, As a County Co

up

pu ing to if, and to
blic trust or employment and to receive the fees and emoluments belonging
p

" C1913), Stated
hold the place for the term presctibed by law. 161 S.W. 994, 996 (Tenn )

[ALALTY
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i differently, the tenm woffice™ “embraces the 1deas of tequre. duration, emolument, and duties.”
e Ex rel. Thompson v, Crump, 183 S.W. 509 {Tenn. 1915). Building upon the attnbutes .
of the term “office” listed above, the Tennessee Supreme (Court made an instructional
decision in the case of Wise v. City of Knoxville, 250 g W.ad 29 (Tenn. 1952). In Wise, the |
Tennessee Supreme Court was called upon to decide whether a policeman held an “office” |

L 41 t k] ]d
| with the City of Knoxville. 1d, If the policeman had been found to hold an “office”, he wou
' ruled
have been entitled to full back salary without deduction. Id. at 92, However, the Court

: . 1 as
that a policeman did not hold an “office™ under the City of Knoxville Charter and reasone

follows:

An "officer” when used in the senge of one who ht:':lds an “r:':fﬁ;t | ;vhlibf
entitles him to the salary for the entire term, carries with 10t e 1;&{ o
tenure for a2 definite duration, definite emoluments and definite

which are fixed by statute.

The charter of the City of Knoxville from. begilr;ing .;U ]e;f r;fe:;ei
' as employses. Charter, Secs. .

Eﬁiiz?ztnvisinni policemnen and cremen are referred to together.

Certainly it cannot be said that 2 fireman is an officer.

If a policeman 18 injured in line of duty, he rﬂ;ﬂi}fﬂs ﬂn}?_l;;ﬂlbgsfl;
o is an officer,
aitroad employee would. If the Mayor, W :
‘ iaﬁ ﬁne; of duty, hF; does not receive employee benefits 1 such a manner.

A City Director, under the charter of Knnxvillfj, can tetire a policeman
or any other employee but cannot retire an official,

l The city policeman 18 paid a salary like a raﬂm;d E:n%intﬂr r:lr_:i?:jfu;i
* d poes off duty at a cerlal
e must report at a certain hour an
Icilmas the Wt];rk assigned to him like a secretary or a nurse at a municipal

hospital.

e .84
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A policernan 1s not an officer; but 2 mayor, 2 cheriff ar a judge 15 an
officer.

Jd at 93, 94,

If the term “office” “entitles |an officer) to the salary for the entire term, carries with it
the idea of 1;51'1111'5 for a definite duration, definite emoluments and definite duties which are
fixed by statute,” Mr. Beck does not qualify as holding an “office’”. First, Mr, Beck clearly
has no tenure because he can be fired at any timts_. Second, with regard to the notion of &
definite duration, section 12-13 of the Code does not set a term OF ary specific duration for
the City court officer. In fact. the testimony reveals that the duration of Mr. Beck's
employment is wholly dependent upon the City Court Judge's discretion. Third, while Mr.
Beck receives ﬂmulﬁmﬂnts from his position as a court officer, it 1s unfrtlear what would
~onstitute definite emoluments for & court officer. Fourth, while it 1s true that a city court
officer has definite duties defined by the Code, his duties do not constitute a penerally
recopnizable function of the judicial branch of povermment. .A city court officer does nol
make judicial decisions or amy of the other duties necessary for the operation of the judicial
branch of government, Also, the testimony in this case cevealed that although the duties of
the city court officer, as s&t forth in the Code require thal he become appointed as & speclal
pﬂliﬂemﬂn, neither Mr. Beck nor the other city court ofhcers currently serving have been
~ommissioned as specizal policemen.

Section 12-19 of the Code, the only section that addresses the position of cily court

ity courl.”
officer. states that “{a) court officer shall be an employee of the office of the city

] ive evidence that the
While the reference to the gity court officer as an employeée 18 not conclusive

s P, @5

LA
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Charter or Code that refers to the position as an offi
rece] e enefits, and nghts a8
ity Court, the city court officer recelves the sarme salary, ben fits gh
)

office of the C
the Charter sets forth the salary and

other employees. By contrast, Chapter 2 of Title 4 of

Judge who Inl::arly holds an “office.” The Charter sets forth 2

other specific duties of the City

* ' loyment
um salary for City Court Judges but does not provide any specific ?mp yIm

specific minim + |
does the work assigned to him by the

rerms for a ¢ity court officer. The city coult officer

that are required of him by the City Court Judge. In |

City Court Judge and works

y city judge.” Since
fact, he “may be discharged,

Mr. Beck can be fired at any time he 18 sgsentially an employee at will.

Case,

. in Wi resent
Applying the reasoning of the Tennessce Supresme Court In Wise to the p

ity Court does not
‘ e court concludes that the position of court officer for the Chatlanoega City

* ' cer
Therefore, Mr. Beck 1s not disqualified from serving @ court offi

‘ eonstitute an “nifice".

\r for City Court Judge, Sherry Paty.

1v. CONCLUSION

ot for Declaratory Judgment s dismissed

| 1+ i therefore ORDERED that the Complal

with costs taxed against the Plaintifi.

ENTER:
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Mr. Jerry H. Summers
Summers & Wyatt

500 Lindsay Street
(Chattanooga, | ennessee 37403

|| Phillip A. Noblett, Esq. ‘
|| 1. Marty Lasley, Esq.

\| OFFICE OF CITY ATTORNEY
201 Broad Street, Suite 400
Chattanooga, Tennessee 37402

l This the !Sh day of June 2003

S. Lee Akers, Clerk and Master

By AN ad
( Deputy Clerk and Master
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ADMINISTRATION
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' ' ension, demotion
types of disciplinary action are oral reprimand, written reprimand, Susp
and dismissal.

] ] ' of
Employee: A person working in the setrvice of the city government in 0N (1)
the following capacities:

(1)  Regular employee: An employee Who w::nrks* i:lﬂl timeeglt';i gwillc; ;::;
' i to a permanent position, GXC

received a regular appointment 10 . !

officials, after satisfactorily completing a probationary period.

than
(2)  Regular part-time employee: A regular employee who works less
full time on a regular basis.

' 1
(3)  Probationary employee: A NEW E‘-Iﬂpl'ﬂ}fﬁﬂ ?.ppcnmtﬂd ,:5 f?l 1 ;;félw a.;
classified position or amn ernployee promoted who 18 required to succ

a probationary period.

(4) Seasonal employee: Al employee whose emplﬂme;t is limited to three
(3) calendar months or less in any twelve (12) motith period.

(3)  Temporary employee: An employee Whose employment 13 for a specified

period, not to exceed six (6) months.

In addition, a person working in the service of the city governmnent will also fall
into one (1) of the two following categories:

(1)  Hourly employee: Anemployee Whﬂﬂ_ﬂ wage 18 calcuEted and paid based
upon the number of hours worked durng a g1Ven work week.

is calculated and paid
Iavied employee: An employee whose Wage * ‘
Elz)ﬂn anlifﬂbi:: c:thef than an hourly basis. Unless otherwise pmwi&d, a salaned
E:Elplﬂ’y&ﬁ'ﬂ wage shall be paid based upon a forty-hour work week.

o N | -
Examination: One of the tools used for filling positions, wh1c111 mazlﬁtilﬂ ge
physical, skills perfﬁnnan:e, aptitude, preference, imowledge and psychologic .

Exempt employee: An employee to whom the city is not obligated to pay
overtime pursuant to the Fatr Labor Standards Act.

Chapter 2 - Page 17
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(¢)  The checking sceount herein authorized shal% b: a;;u:lﬁtid :; ;iiuﬂrlrtl:i %33’1 Igj;ldg
' d the city court cleTk shall k&
the office of the city tinance officer, an . A
Zr:e;jﬁ:l deposits made, and disbursements drawn against the accoun,
(Code 1986, § 12-18; Ord. No. 9654, § 8, 1u6—93)

Sec. 12-19. Court officers.

ﬁ urt officers
(a) Each city judge 18 authorized to appoint of employ an (13;;;;3? ;Gmay be T6-
. firmation by the city council and upon such terins ana ¢ © iball likewise be
subject 1o 207 ity 1 A court officer so approved by the cify coum . A court
qm‘m.d by fhe city G'G;m ﬂliﬁﬂﬂlﬂﬂ pursuant to section 13.3 of the charter mmpﬂamfn.' of the
appointed as a ‘:":Peci I:jlance while court js in session shall be under .the: EHP?MSéGHarﬁnﬂﬂt
oiricer Who 38 lgna ;ﬂd while court is in session all members of the police al}fﬁd e Wlpen court
pres1d1;1g o J11111‘:?1 he subordinate 10 and obey the snstructions of the court 0 ﬂfer. S om. Of
atending couTt 42 + times when a court officer 18 not needed for duty i e mh I then: he
iﬂhnﬂt 125;?,;;11?; ;d:tiﬂs wnder the direction of a city judge EH m;z aﬂﬂfgl;ff; aﬂther ot
when 1 _ gs, The number O .
e I ey War;taitsﬁirﬁ:; iurﬂepii:g each week by the city court clerk ‘[J'E?htehz f‘f:ilz
Przcesﬂ tf:;:;i :; 1;:111& city finance officer. A court officer shall be an employee o
judges. :

of the city court.

' iscipl 1t
(b) A court officer may be discharged, suspended or otherwise disciplined by any ety

udee. - _
J(L(Eﬂgde 1986, § 12-19; Ord. No. 0654, §§2 & 8, 1-6 02)

Sec. 12.20. Local litigation tax.

ong 67-4-
Imposed; exemption. AS authorized by *enissss quﬂ‘ Allmﬂta: %Lzzcu?:é in the
o 501 Eﬂi 67-"4—601 and 67-4-606 there 1s levied in all mmmascaﬂThiE S bl be in
i?f.}f court  local lsgaton e of v dolars Egdbmﬂ?yf; ot fiii Ll oriminal cases
” taves and fees collected DY € ing space,
addlt}gnd t?hi 1111; ;tzli , E::rt apply to any violation relative to the use of a n;fte:;fdﬁizﬂ;li tE e
I‘Hzﬁzdiilgj the forfeiture of an appearance bond or the payment of the penalty
1hy!
arrest for such violation.

(by  Collection The city court clerk shall collect such lingation iax from all
0 .

. . ing of guilt, plea of guilty,
L ot ty court upon a finding 0 |

' minal case instituted 10 the c1 | o court clerk
dﬂfﬂﬂgﬁﬁﬂf ;Tlﬂ by the city court judge and in the same Eﬂnﬁi?t;z ’::; ;;gased by this
Or Eactﬁ fhe state litigation tax. The city court clerk shall be hable

Co

section.

] ' 15
Disbursement. The ity court clerk shall disburse all cni&;;lﬂ;i fiﬁiizt ;h
L5 ] Y | |
sectlon (fcn)r the local litigation tax to the city treasurer for deposit i the general o
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